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TWENTY-THIRD ANNUAL 

MEETING OF THE FLORIDA STATE 

BAR ASSOCIATION AT DAYTONA 
BEACH JANUARY 30-31 


CONFERENCE DELEGATES LOCAL BAR ASSOCIATIONS 
JANUARY 29th 


The Volusia County Bar Association extends to every mem- 
ber of the Florida State Bar Association a most cordial invita- 
tion to be with us on this occasion. 


The committees have arranged a very splendid program of 
entertainment. One of the finest orchestras in Florida will pro- 
vide the musical entertainment. Golf, teas, dances—everything 


in the way of entertainment in the way that only Daytona Beach 
can provide such entertainment! 


Reasonable hotel rates to meet the times! You may be as- 
sured of a worthwhile, constructive, interesting and enjoyable 
convention. We are preparing for you and the Volusia County 
Bar Association awaits only the opportunity of serving you. 


For information, inquire of David Sholtz, General Chair- 
man, Daytona Beach, Florida. 
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By the Editor. 


The Contention Upheld in This Article Is That the Law Requires the Concurrence of a seteasitiedl of the ——— of the Cir- 
cuit Court to Reverse a Ruling of the Civil Court of Record 367 


By A. A. Godard, of the Miami Bar. 


By Crockett Owen, of the St. Petersburg Bar. 


THE NEW 
Florida and Southern Digest 


A perfect combination of State and Reporter Digest 
with all the advantages of each. 


It covers all of the Florida cases from the admission of the State in 1845 
to date, and also the Decisions of the group of neighboring states as re- 
ported in the Southern. 


It is a “life time” digest. There will be no necessity for supplemental 
volumes. Each volume of the digest is kept to date within itself through 


the “Annual Cumulative Pocket Part” which fits into and becomes a 
part of the volume. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 


For complete information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 


Hotel Seminole, Jacksonville, Fla. 
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ANNUAL CONVENTION—DAYTONA BEACH 
January 30-31, 1931 


CONFERENCE OF DELEGATES—JANUARY 29, 1931 


ENTERTAINMENT PROGRAM 


Thursday, January 29, 1931 


8:30 P. M.—Reception at the Clarendon Hotel. 


Friday, January 30, 1931 


2:00 P. M.—Golf Tournament, Daytona Beach Golf and Country 
Club. 
2:00 P. M.—3:00 P. M.—Motorcade for Ladies. 
4:30 P. M. to 6:30 P. M.—Tea Dance at Daytona Golf and Country 
Club, music by Banzai Curry and his 
Floridians. 
8:00 P. M.—Banquet, Hotel Ormond. 
10:00 P. M.—Grand Ball at Hotel Ormond, music by Banzai Curry 
and his Floridians. 


Saturday, January 31, 1931 


2:00 P. M.—Garden Tour for Ladies. 
8:00 P. M.—Bridge Party for Ladies. 
8:00 P. M.—Smoker for Men. 

11:00 P. M.—Theatre Party. 
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“PROGRAM OF CONVENTION 
OF 


FLORIDA STATE BAR ASSOCIATION 
AT 


DAYTONA BEACH, FLORIDA 
January 29, 30, 31, 1931 


JANUARY 29 


M.—Convention of Bar Association Delegates. 


JANUARY 30—MORNING SESSION 


M.—Meeting will convene. 
Address of Welcome—William S. Fielding, President of Volusia County Bar Association. 
Response on Behalf of Association—Claude Pepper, of the Tallahassee Bar. 
M.—President’s Address—R. A. Henderson, Jr. 
M.—Address by Honorable Charles A. Boston, President of American Bar Association. 
M.—Address—Justice W. H. Ellis, of the Supreme Court of Florida. 
M.—Noon—Adjournment for Luncheon. 


AFTERNOON SESSION 


M.—Consideration of Reports. 


Executive Council—Presented by R. A. Henderson, Jr., Chairman. 

Committee on Membership—Presented by J. A. Franklin, Chairman. 

Conference Bar Delegates—Presented by Ed R. Bentley, Secretary. 

Expediting Chaneery Procedure—Presented by E. J. L’Engle, Chairman. 

Judicial Administration and Legal Reform—Presented by Robert H. Anderson, Chairman. 
Appellate Courts—Presented by Judge Thomas F. West, Chairman. 

Reapportionment of Judicial Circuits—Presented by Martin H. Long, Chairman. 

Judicial Section—Presented by Justice William H. Ellis, Chairman. 

American Law Institute and as special committee on Annotations of Restatement of the 
Law as furnished by American Law Institute—Presented by George P. Garrett, Chairman. 
1930 Report of Committee on Noteworthy Changes in Statute Law— 


Sub-Committee (a)—Presented by Judge John U. Bird, Chairman. 
Sub-Committee (b). 


Domestic Relations and Juvenile Delinquency—Presented by Judge Edith M. Atkinson, 
Chairman. 


Criminal Law and Criminal Procedure—Presented by Herbert S. Phillips, Chairman. 
Report of Judicial Section and Rule Making Power—Presented by Judge Will H. Price, 


Chairman. 


Publications—Presented by John C. Cooper, Jr., Chairman. 

Memorials—Presented by A. L. Richardson, Chairman. 

Legislation—Presented by Claude Pepper, Chairman. 

Noteworthy Changes in Statute Law—Presented by William H. Rogers, Chairman. 
Legal Education and Admission to the Bar—Presented by J. Henry Blount, Chairman. 
Professional Ethics and Grievances—Presented by Judge W. Wallace Wright, Chairman. 
American Citizenship—Presented by Pat Johnston, Chairman. 
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21. Psychiatric Jurisprudence—Presented by W. B. Dickinson, Chairman. 
22. Aviation—Presented by J. E. Yonge, Chairman. 


Report of Secretary-Treasurer—Presented by Ed R. Bentley. 
New Business. 


M.—Adjournment. 


JANUARY 31—MORNING SESSION 


M.—Unfinished Business and further consideration of Reports. 


M.—Address—“Shall We Abolish Blackstone?”—By Dean Justin Miller, Dean of the Law School, 
Duke University, Durham, N. C. 


M.—Adjournment for Luncheon. 


AFTERNOON SESSION 


. M.—Unfinished Business. 

. M.—Election of President. 

. M.—Report of Nomination Committee. 
Nomination and Election of Other Officers. 
. M.—Adjournment. 
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FLORIDA STATE BAR ASSOCIATION 


President 
R. A. Henderson, Jr,, 
Fort Myers, Florida 


December 31st, 1930. 
Mr. R. A. Henderson, Jr., 
President, Florida State Bar Assn., 
Fort Myers, Florida. 
Dear Mr. Henderson: 
Re: Florida State Bar Association, 
American Law Institute Committee. 

As Chairman of your Committee on American 
Law Institute work, I beg to report that I have just 
received information from Dean Trusler that pur- 
suant to our employment of Professor Thompson in 
that regard, Professor Thompson has completely an- 
notated all of the approved portion of the American 
Law Institute Restatement of Contracts. In other 
words, annotations to the first one hundred and sev- 
enty-seven sections of the restatement of contracts. 
He wishes to resubmit Professor Thompson’s work to 
our Committee for examination, and I am writing him 
that we shall be glad to study it. I am satisfied, how- 
ever, that Professor Thompson has worked very hard, 
and that his work will be of a kind that will be very 
useful to the bar of our state. 

Cordially, 
G. P. GARRETT. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla. 


VOLUSIA COUNTY BAR ASSOCIATION 

At the December meeting of the Volusia County 
Bar Association, the following were elected for the 
year of 1931, to-wit: 

President—William S. Fielding, % Scarlett, Jor- 
dan, Futch & Fielding, DeLand, Florida. 

First Vice President—Franklin N. Wood, South 
Beach Street, Daytona Beach, Florida. 

Second Vice President—John S. Duss, Jr., New 
Smyrna, Florida. 

Secretary and Treasurer — Louis Ossinsky, ‘% 
Horn and Ossinsky, 411 Main Street, Peninsula Sta- 
tion, Daytona Beach, Florida. 

Executive Council— 

Chairman—Geo. I. Fullerton, New Smyrna, 

Florida. 

David Sholtz, “ Sholtz, Green & West, Day- 
tona Beach, Florida. 

Frank E. Newlin, South Beach Street, Day- 
tona Beach, Florida. 

William M. Cobb, South Beach Street, Day- 
tona Beach, Florida. 

Tom B. Stewart, “o Stewart & Stewart, De- 

Land, Florida. 
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THE PROBLEM OF THE LAWYER’S QUALIFICATIONS 
By WILL SHAFROTH, of Denver, Colorado 


Advisor to the Council on Legal Education and Admissions of the American Bar Association 


Judge Haslett P. Burke, of the Supreme Court 
of Colorado, recently said in speaking on the “ins and 
outs” of the legal profession: 

“Whoever comes to the practice of the law 
with no education outside of that required to 
pass an examination in legal subjects can never 
hope to be anything but a hewer of wood and a 
drawer of water. There is no knowledge a man 
can acquire that will not be of service in this 
profession. But he must know something of the 
appearance and disappearance of races, of the 
rise and fall of nations, of the development and 
decay of civic and social institutions, since man- 
kind first came out of the mists. Above all, he 
must have some comprehension of the wonders 
wrought by words, some inkling of the beauty 
and power of that noble literature whose source 
lies back of Home, and whose currents have 
bathed with glory every civilization that has 
ever been worthy to live. For myself, I do not 
care how or where a young man acquires knowl- 
edge and character. It may be in school or col- 
lege or university, in shop or field or mine, or by 
the lonely lamp of the humblest cottage in this 
land.” 

In many states where the rules of admission to 
the bar permit almost anyone to come up before the 
bar examiners. it is often said, “It is true that our 
qualifications for admission are not high, but we have 
an excellent Board of Bar Examiners who see to it 
that only those candidates pass who know their law 
and who are morally qualified.” If it were possible 
to frame examinations which could be passed only by 
those “who know their law,” perhaps this statement 


would be justified. But it is an undeniable fact that - 


quite often men inadequately prepared who have at- 
tended bar examination cram schools or have made an 
intensive study of test questions given by the same 
board. are able to pass. It is much surer to require 
the completion of a certain amount of liberal educa- 
tion and then the passage of a certain amount of work 
in a standard law school. If, in addition, a man has 
to pass a thorough bar examination there is much 
more likelihood of getting better prepared lawyers. 
The method of law office training, largely in 
vogue in the last half of the nineteenth century, is 
rapidly passing completely into the discard and will 
soon be entirely obsolete. There is no place in the 
modern law office for an apprentice. In fact, in Ohio, 
the State Bar Association has already recommended 
that candidates with only law office study shall not 


be eligible for license, and there are now four states 
where some law school work is required. Study of 
law by correspondence with the view to practice is 
becoming still more rare, and most of the correspond- 
ence schools report a constantly decreasing law en- 
rollment. While there are well over ten thousand stu- 
dents today who are studying law by correspondence, 
only a small portion of these have any idea of prac- 
ticing, and a very infinitesimal part of that small 
portion will ever finish their law course. On the 
average less than seven per cent of the students who 
enroll in correspondence schools ever complete their 
course, and the percentage who finish a law course is 
even smaller. But this does present a question worth 
considering, for it is obvious that many of these men 
are not fit for practice. 

For example, there is the case of Bob Silvers, con- 
vict in the Texas penitentiary at Huntsville. He was 
sentenced to life imprisonment several years ago for 
robbery with a gun, to which was added another ten 
years for another felony. He announced that he was 
going to take a correspondence course in law and, pin- 
ning his faith on the clemency of the female execu- 
tive of the Lone Star State, he appeared confident 
that he would soon be out and that he would make a 
better lawyer than many with whom he had come in 
contact. He is still in the penitentiary and his 
chances of a pardon do not seem particularly bright. 
but he is pursuing his law course with unabated zeal, 
and although he has no educational qualifications, in 
many states he would be entitled to come before the 
examining board. In Texas he is automatically barred 
by a statute which prevents the licensing of anyone 
who has been convicted of a felony. 

Texas is but one of fifteen states which have no 
requirements whatsoever of general education. Seven 
of these have no requirements as to kind, quality or 


duration of the legal training which candidates are 


supposed to possess. While this situation is showing 
improvement slowly but surely under the efforts of 
Bar Associations and individual lawyers in the various 
states, there is much still to be done. That it can be 
done is conclusively proved by the work of the Ameri- 
can Medical Association, through the efforts of which 
more than three-fourths of the states require gradua- 
tion from an approved medical college with a four- 
year course requiring for admission at least two years 
of college work. The standards which the American 
Bar Association recommend were adopted in 1921, 
after being reported on favorably by a committee of 
which Elihu Root was the chairman. They provide 
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for graduation from an approved law school which re- 
quires as a prerequisite for admission two years of 
college, or its equivalent, and which has a law course 
of three years if the students devote substantially all 
of their working timé to law study, or four years in 
case of an afternoon or evening school. These re- 
quirements were considered as a minimum by the 
leaders of the bar ten years ago, and that conclusion 


is much more pronounced today. 


The problem is urgent. Mr. Philip J. Wickser, 
Secretary of the New York Board of Law Examiners, 
estimates that in 1940 we will have some 240,090 law- 


-yers in this country as against the present legal popu- 


lation of between 150,000 and 160,000. This means 
an increased strain on the moral and ethical standards 
of the members of the profession and requires an in- 
creasingly searching surveillance of the qualifications 
of candidates, both moral and legal. Bar associations 
and legislatures must bear their share of the responsi- 
bility, which they can only do by making every effort 
to see that applicants for the bar who knock at the 
gates in their states have those qualifications which 
will most certainly insure an adequate moral and 
ethical background for the practice of law, as well as 
a knowledge of its intricacies. 
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AUTHORIZED INVESTMENTS FOR EXECUTORS, ADMINISTRATORS, GUARDIANS 
AND TRUSTEES 


By the Editor 


The Statutes of Florida applicable to authorized 
investments of fiduciaries are very unsatisfactory 
and need immediate revision and simplification. Mod- 
ern business demands that executors, administrators, 
guardians and trustees should be fully protected in 
handling investment of trust moneys. But if the law 
itself is not clear, under which such investments are 
made, or is out of date, such protection may be im- 
possible, even though the fiduciary is carefully ad- 
vised by counsel and makes every effort to bring the 
investment of trust moneys within the statutes. 

On November 20th, 1828, “An Act concerning 
Wills, Letters Testamentary and Letters of Adminis- 
tration and the duties of Executors, Administrators 
and Guardians” became effective, having been adopted 
by the Legislative Council of the Territory of Florida 
and duly approved by the Governor. The Thirty-fifth 
section of that Act was as follows: 

“BE IT FURTHER ENACTED, That execu- 
tors, administrators, and guardians may, by leave 
of the court, retain in their possession the money 
of any minor, paying for the same lawful in- 
terest, or shall under the direction of the court 
put out the money of the minors at interest upon 
such mortgage security as said court shall allow, 
and if such security be taken bona fide and with- 
out fraud, and shall prove insufficient it shall be 
the loss of the minor, but if no good security can 
be found on which to put out the said money at 
interest, the said executor, administrator or 
guardian shall only be responsible for the prin- 
cipal; PROVIDED, that the day of payment of 
the money so put out at interest at any time shall 
not exceed one year from the date of the obliga- 
tion or other security given for the same, and 
also at the end of each year, the interest due, if 
not paid, be made principal, and a new bond or 
obligation be taken and then the executor, ad- 
ministrator or guardian retains the money on in- 
terest himself, the rule shall be observed, the in- 
terest being added to the principal annually, but 
executors, administrators and guardians shall not 
be liable to pay interest except on the surplus of 
the estate of the deceased remaining in their 
hands, and unemployed as aforesaid, after the 
settlement of their accounts, which settlement 
they are hereby (required) to make once a year 
before the court.” 

This Statute was carried forward into Thomp- 
son’s Digest (Published 1847) and there appears as 
Paragraph 2 of Section 9 of Title Third—wWills and 


Administration. The only change from the original 
is that the last clause to-wit: “Which settlement they 
are hereby (required) to make once a year before the 
Court” is omitted. 

In 1866 the Legislature adopted Chapter 1560 of 
the Laws of Florida of that year, the entire act being 
included in one short section as follows: 

“Section 1. BE IT ENACTED BY THE 
SENATE AND HOUSE OF REPRESENTA- 
TIVES OF THE STATE OF FLORIDA IN GEN- 
ERAL ASSEMBLY Convened That the said 35th 
Section of said Act of 20th November, 1828, be 
and the same is hereby amended as to authorize 
the Court in its discretion to direct that the 
money of minors be invested on mortgage se- 
curity or in United States or State Bonds or 
Stock.” 

In Bush’s Digest of the Statute Law of Florida 
(Published 1872) the said 35th Section of the Act of 
1828 is carried forward on Page 64 as Section 1, of 
Chapter 3, entitled “Of the Settlement of Accounts of 
Executors and Administrators and Their Allowances,” 
the same text being used as appeared in Thompson’s 
Digest, Supra. The Act of 1866 is included as Sec- 
tion 46 of the same Chapter 3. 

In McClellan’s Digest of the Laws of the State of 
Florida (Published 1881) the said 35th Section of the 
Act of 1828 and the Amendatory act of 1866, are, for 
the first time, combined, and appear as Section 63 
(Page 94) of Chapter 2, entitled ‘Administrators, 
Executors, ete.” McClellan also omitted the difficult 
proviso (which will be discussed hereafter) which ap- 
parently requires that investments be limited to those 
maturing in one year, which proviso had appeared in 
all previous copies or digests of the original statute 
of 1828. The language of McClellan’s Digest is as 
follows: 

“Sec. 63. Executors, administrators and 
guardians may by leave of the court retain in 
their possession the money of any minor, paying 
for the same lawful interest, or shall under the 
direction of the court put out the money of the 
minors at interest upon such mortgage security 
or in United States or State bonds or stocks as 
said court shall allow, and if such security be 
taken bona fide, and without fraud, and shall 
prove insufficient, it shall be the loss of the 
minor, but if no good security can be found on 
which to put out the said money at interest, the 
said executor, administrator or guardian shall 
only be responsible for the principal; and at the 
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end of each year the interest due, if not paid, 
shall be made principal, and when the executor, 
administrator or guardian retains the money on 
interest himself, the same rule shall be observed, 
the interest being added to the principal annual- 
ly, but executors, administrators and guardians 
shall not be liable to pay interest, except on the 
surplus of the estate of the deceased, remaining 
in their hands, and unemployed as aforesaid after 
the settlement of their accounts.” 

It is the understanding of this writer that Mc- 
Clellan’s Digest was not a re-enactment of prior 
Statutes but was intended simply as a digest of 
Statutes then in force. If this is correct it is doubtful 
whether McClellan was authorized to omit the above 
mentioned proviso as to the one year maturity of in- 
vestments. However, this is not a practical problem 
as the Revised Statutes of 1892 re-enacted the prior 
statutes in the manner hereinafter set out. 

The distinguished commissioners, who prepared 
that revision, took the act of 1828, and the amend- 
ment of 1866, and combined them, to some extent, as 
was done by McClellan. They then used this com- 
bination as the basis of two separate sections, one to 
cover investments by executors and administrators, 
and the other to cover investments by guardians. The 
sections of the Revised Statutes of 1892 are Sections 
1936 and 2095, respectively. The same sections were 
re-enacted by the Legislature in the General Statutes 
of 1906, as Sections 2483 and 2612, and now appear 
as Sections 5645 and 5893 of the Compiled General 
Laws of 1927. These Sections, now in force, appear 
in the Compiled General Laws, with titles, as follows: 


INVESTMENTS OF MONEYS OF MINORS 

5645 (3772) PROVISION FOR—Executors and 
Administrators may, by leave of the court, retain in 
their possession the money of any niinor, paying for 
the same lawful interest or shall, under the direction 
of the court put out the moneys of minors at interest 
upon such mortgage security, or on United States or 
State bonds or stocks as said court shall allow, and 
if such security be taken bona fide and without fraud, 
and shall prove insufficient, it shall be the loss of the 
minor; but if no good security can be found on which 
to put out the said money at interest the said execu- 
tor or administrator shall only be responsible for the 
principal, and at the end of each year the interest 
due, if not paid, shall be made principal and when 
the executor or administrator retains the money on 
interest himself the same rule shall be observed, the 
interest being added to the principal annually; but 
executors and administrators shall not be liable te 
pay interest except on surplus of the estate of the 
deceased remaining in their hands and unemployed 
as aforesaid after the settlement of their accounts.” 


MANAGEMENT OF INFANT’S ESTATE BY 
GUARDIAN 

“5893 (3973) INVESTMENT OF MONEYS— 
Guardians may by leave of the court retain in their 
possession the money of any infant, paying for the 
same lawful interest, or shall under the direction of 
the court put out the money of the infant at interest 
upon such mortgage security, or in United States 
bonds or State bonds of any State, as said court shall 
direct, and if such security be taken bona fide and 
without fraud, and shall prove insufficient it shall be 
the loss of the infant; but if no good security can be 
found on which to put out said money at interest said 
guardian shall only be responsible for the principal, 
but the day of payment of that money so put out at 
interest on private security at any time shall not ex- 
ceed one year from the date of the obligation or other 
security given for the same and also at the end of 
each year the interest due if not paid shall be made 
principal. When the guardian retains the money on 
interest himself the same rule shall be observed, the 
interest being added to the principal annually; but 
guardians shall not be liable to pay interest except on 
the surplus of the estate remaining in their hands 
and unemployed as aforesaid after the settlement of 
their accounts.” 

Before discussing the early cases construing the 
original Section 35 of the Acts of 1828, careful con- 
sideration should be given to the differences that 
exist between said Sections 5645 and 5893. Section 
5645 includes, among the authorized investments, 
“mortgage security,” and “United States or State 
Bonds,” and “stocks.” The said Section does not in- 
clude the one year proviso. On the other hand Sec- 
tion 5893 does not include “stocks” as among the 
authorized investments, but the said Section does in- 
clude the substance of the proviso of the original Act 
of 1828 somewhat changed so as to read “that the 
date of payment of that money so put out at interest 
on private security at any time shall not exceed one 
year from the date of the obligation or other security 
given for the same.” The word “private” is new and 
was evidently included in the Section by the Com- 
missioners who drafted the 1892 revision so as to dis- 
tinguish the private security referred to (presumably 
the same as “mortgage security”) in the section, 
from the United States Bonds or State Bonds also re- 
ferred to therein and presumably considered as public 
security. It should also be noted that, although sep- 
arate sections were included for executors and admin- 
istrators on the one hand, and for. guardians on the 
other, nevertheless the section with reference to exe- 
cutors and administrators was and is entitled “Invest- 
ment of Moneys of Minors,” and refers specifically to 
authority being given to executors and administrators 
to retain or put out the moneys of minors. 
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The early decisions construing the original Sec- 
tion 35 of the Act of 1828 are comparatively well 
known, but must be considered here in order to reach 
some conclusion as to the present authority of fiduci- 
aries to make investments under the present statutes. 

In Moore and Montford, Executors, v. Hamilton, 
Guardian, 4 Fla. 112, the Court considered whether or 
not the executors were authorized to invest funds in 
their hands in unsecured personal promissory notes. 
Referring to the original act as it then appeared in 
Thompson’s Digest, Page 207, the Court decided that 
the statute restricted the powers of executors to in- 
vestment in mortgage security, and in addition re- 
quired the sanction and approval of the court of pro- 
bate even as to such mortgage securities. 

In a later case, Moore and Montford v. Felkel, 7 
Fla. 44, the same executors were again before the Su- 
preme Court in connection with the settlement of the 
accounts of the same estate. The Court was asked to 
construe said Section 35 and make a definite decision 
as to whether or not the said Section covered loans 
and investments of funds in the hands of an executor 
as part of the general assets of the estate, or whether 
the application of the Statute should be limited, as its 
language implied, to funds in the hands of a fiduciary 
belonging to a minor. The Probate Court had held, 


‘apparently, that the executors had been justified in 


making a loan of assets of the estate on personal se- 
curity. A bill was filed in the Circuit Court for Leon 
County to require the accounts of the executors to be 
restated and resettled, and the Circuit Court had dis- 
agreed with the Probate Court and had charged the 
accounts of the executors with the moneys lost by 
virtue of loans made out of the general assets of the 
estate on personal security. 

DuPont J. in delivering the opinion of the Su- 
preme Court (text Page 60) said: 

“For the appellant it was contended that the 
allowance by the Judge of Probate was correct 
and proper and that the farthest that the instruc- 
tion ought to have gone should have been to di- 
rect an enquiry to be had in relation to the fair- 
ness of the loan, and that in the absence of any 
proof to establish that the executor had designed 
to make gains for himself out of the transaction, 
the credit should be allowed to stand. It was 
further insisted for the appellants that the 
statute, which authorized Executors, Administra- 
tors, and Guardians to loan out money in their 
hands — — — (Thomp. Dig. 207, Sec. 9-2) did 
not apply to this loan that the words of the 
statute showed that it was intended to apply only 
to money belonging to “minors” and as the es- 
tate was in process of administration at the date 
of the loan it would not be said that any portion 
of this amount belonged to a “minor.” 
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“Upon the part of the appellees, it was in- 
sisted that this case was fully-within the spirit 
of the statute, and that all such loans are re- 
quired to be made upon ‘mortgage security’ as 
should be approved by the Court of Probate; that, 
the loan having been made upon personal security 
only, the executor in making it, assumed the risk 
and could not throw the loss upon the estate. 

“These conflicting views involve a construc- 
tion and interpretation of the act, and we are free 
to admit that the words, strictly construed, pre- 
sent some difficulty in readily arriving at a con- 
clusion with respect to their true meaning and 
import. The particular clause of the statute un- 
der consideration is in these words, ‘Executors, 
administrators and guardians may, by leave of 
the Court, retain in their possession the money 
of any minor, paying for the same lawful interest 
or shall under the direction of the Court, put out 
the money of the minor at interest upon such 
mortgage security as said Court shall allow, and 
if such security be taken bona fide and without 
fraud, and shall prove insufficient, it shall be the 
loss of the minor,’ etc. 

“To admit the position of the appellant’s 
counsel would be to declare the act inoperative so 
far as it refers to executors and administrators, 
for it is no part of the duty of an executor or an 
administrator to loan out money belonging to 
minors. The words ‘executors and administra- 
tors’ were certainly intended to have some mean- 
ing in the connection in which they are found, 
and however true it may be that the money in 
the hand of an executor or administrator cannot 
be properly be said to belong to a minor until the 
debts of the estate have all been paid, yet we 
think that it would be doing violence to the ob- 
vious meaning of the act to lay the stress upon 
the word minor in which the counsel contends 
for. There can be no doubt but that the act was 
intended to embrace all money belonging to an 
estate being in process of administration. This 
is evidently in accordance with the spirit of the 
statute, and in giving it this interpretation, we 
certainly invade none of the well known rules ap- 
plicable to the construction of the statutes. The 
very point now under discussion has already re- 
ceived an adjudication by this court and although 
the facts of that case were erroneously brought 
before the court, yet the question was made upon 
the true interpretation of the statute and definite- 
ly decided. Vide Moore and Montford, ex’ors, v. 
Hambleton, 4 Florida R. 112. 

“The provision of the statute requiring that 
loans of this character, when made, shall be se- 
cured by mortgage, is clearly mandatory, and if 
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an executor disregard the requirement and make 


a loan of the money of the estate upon personal 

security, he does so at his peril and we are aware 

of no principle in equity jurisprudence which will 
relieve him from the consequences of his act—a 
personal loss of the loan. 

“However harshly this ruling may operate 
upon the executor who, for aught that appears, 
has honestly discharged his duties to the estate, 
it is province only to declare the law and not to 
make it. The decree of the Chancellor upon this 
point is, therefore, sustained with. this modifica- 
tion, that the Executor be charged only the value 
of the funds at the date of the loan.” 

It will be seen from the foregoing decision that 
the Supreme Court attempted to determine what was 
the “spirit” of the act and held that the act of 1828 
was not restricted to the money belonging to minors 
but includes all moneys belonging to the estate which 
may come into the hands of executors and administra- 
tors during the administration of the estate. This de- 
cision, although handed down 73 years ago, still stands 
and is still as difficult to apply and to understand as 
it was many years ago. In the celebrated case of San- 
derson’s Administrators v. Sanderson, 17 Fla. 820, the 
same question again came before the Court. Mr. Jus- 
tice Wescott in deciding that case went out of his way 
to indicate his personal disagreement with the prior 
decision in Moore v. Felkel, supra, but indicated the 
Court was bound by that decision. In the course of 
the opinion (text 860) he stated: 

“An accurate examination of the cases in 
this State up to 1857 (5 Fla. 564; 4 Fla. 112) and 

of the Statute (Thomp. Dig. 207, Sec. 9 No. 2) 

regulating the investment of moneys in the hands 

of administrators will show that both the de- 
cisions and the statute regulating the nature of 
securities for moneys loaned by them relate to 
money of minors in the hands of administrators. 

So far as adult heirs are concerned, the statute 

I think makes no provision and prescribed no re- 

striction as to the nature of the securities upon 

which administrators may loan money of the es- 
tate in their hands in which such adult heirs have 
no interest. As to their general duty in this re- 

spect the statute (Thomp. Dig., Page 207, Sec. 9 

and Chap. 1013, Laws) require that they shall 

make their annual returns at any time before the 
first day of June, in each year, and their liability 

is the general liability of an administrator in a 

court of equity in reference to funds in his hands. 

This is my view; but this court in Moore & Mon- 

ford v. Felkel, et ux, 7 Fla. 44, held that the 

statute was applicable to adult heirs or distribu- 
tees and after the lapse of twenty-three years 
with no legislation upon the subject, we should 


follow that decision. That case involved this 
point and this precise question was there raised 
and decided. 7 Term. Rep. 242, Show Par cases 
154; 1 Kent Coin. 476; 16 John 402, 1 Yerg, 376; 
5 New York 389, Cool, Con. Lim. 52. 

“In the case of Moore & Montford v. Hamil- 
ton, 4 Fla. 119, this court remarked that the 
statute not only restricted the power of executors 
to mortgage security, but as a further protection 
of the interests of minors, very properly annexes 
to the exercise of that power the sanction and ap- 
proval of the Court of Probate. The investments 
made by the administrator without the approval 
of the Judge of the Probate Court are such as 
the complainants here may accept or reject. A 
Court of Equity will not compel them to take any 
security but that which the law required the ad- 
ministrator to take, and in the case of unauthor- 
ized investments, the heirs are not limited to the 
rejection of all or none of them but may accept 
such as. they choose and reject the others. 40 
N. Y. 91.” 

As heretofore pointed out, the statute which was 
under consideration in Moore v. Hamilton, Supra, and 
in Moore v. Felkel, Supra, was the original act of 1828, 


which, in one section, covered executors, administra- _ 


tors and guardians. In those two cases it was deter- 
mined that the statute would be applicable to general 
funds in the hands of an executor or administrator, 
because it was indicated that otherwise no meaning 
could be given to the inclusion of the words “execu- 
tors” and “administrators” in the section. 

What are we to say, however, as to the status of 
the law since the adoption of the Revised Statutes of 
1892? Section 5645 of the Compiled General Laws of 
Florida, heretofore copied in full, applies only to exe- 
cutors and administrators and refers to no other 
moneys than the moneys of minors. It is and has 
been for some time the opinion of the writer of this 
article that the decision in Moore v. Hamilton, supra, 
and Moore v. Felkel, supra, no longer governs this sec- 
tion. If so, the prior authority of the County Judge 
is not needed except as to the investment of funds of 
minors. But this is a subject for debate and argu- 
ment. There should be no opportunity for debate and 
argument as to the proper investment of trust funds. 
The situation demands the earnest and immediate 
consideration of those members of the bar who are 
directly concerned with estates, and the next Legisla- 
ture should be asked to rectify this situation. 

But this is not all. It will be noted that the Com- 
missioners in splitting up the old Statute when writ- 
ing the revision of 1892, inserted into the section with 
reference to executors and administrators the word 
“stocks” which had first appeared in the amendment 


of 1866. As Section 5645 now reads, an executor and © 
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administrator may under the direction of the probate 
court invest funds of the estate in mortgage security 
(whether this be first, second or other mortgage se- 
curity is not stated) or in United States or State 
bonds, or in “stocks.” It is respectfully suggested 
that the experience of this country since November, 
1929, has indicated that stocks, either preferred or 
common, are not suited in any respect for fiduciary 
investment. 

Turning to Section 5893, which particularly cov- 
ers investments of guardians for infants, we find that 
there is authority, as in the case of executors and ad- 
ministrators, to make loans on mortgage security, or 
to invest in United States bonds, or bonds of any 
State. The section then contains, as_ heretofore 
pointed out, the difficult and anomolous proviso taken 
from the original act of 1828, requiring that the day 
of payment of that money so put out on private se- 
curity at any time shall not exceed one year from the 
date of the obligation or other security given. Law- 
yers have argued that this limited a guardian, so that 
the guardian could not take a mortgage due more than 
one year after its date, even though a longer time be 
approved by the court. Other lawyers have construed 
this proviso to mean that it was not a limitation on 
the power of the County Judge, but was an additional 
authority given to the guardian authorizing the 
guardian to take a mortgage for a year or less with- 
out the approval of the County Judge, and that the 
County Judge could authorize a guardian to make 
loans for a longer period. But again it is suggested 
that statutes covering fiduciary investments ought 
not to be subject to debate or argument. 

The most remarkable provision ever in our 
statutes on this general subject is Section 6079, Com- 
piled General Laws of 1927, adopted from Sections 21 
and 22 of Chapter 3864, Acts of 1889. The last clause 
of this section, which is the section covering the des- 
ignation by the Comptroller of certain State banking 
companies as depositories of public money, is as fol- 
lows: “And Executors, Administrators, Trustees or 
Guardians may deposit the funds held by them with 
such company, or invest the same in its capital stock 
for the benefit of the estate or their testators, in- 
testates, trusts or wards.” This act apparently au- 
thorized the investment of trust funds without other 
security in any state bank which had been named as 
a depository of public funds, and also authorized fidu- 
ciaries to invest such funds in the capital stock of 
such state banks. It is the view of this writer that 
Section 8 of Chapter 13576 of the Acts of 1929, has, 
to some extent, modified this unfortunate situation 
and that investment of fiduciary funds in the stock of 
state banks is no longer authorized. . The said Section 
amends Section 6079 of the Compiled General Laws so 
that the last sentence of the amended section now 
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reads, “And executors, administrators, trustees, 
guardians, or life insurance companies having or con- 
trolling life insurance funds, may deposit the funds 
held by them with such company upon receiving suf- 
ficient security.” Just what is meant by “sufficient 
security” is not clear, but it does seem certain that the 
authority to invest the trust funds in the capital stock 
of such banks no longer exists, although the right of 
deposit remains. 

Under Section 1357, Compiled General Laws 
1927, authority is granted to Trustees, Guardians, 
Executors and other fiduciaries to invest moneys in 
their hands in State bonds issued under the Act of 
February 16th, 1885. This was an act to provide for 
the issuance of bonds in exchange for bonds of the 
State of Florida common school fund. It is generally 
understood that no such bonds are available for in- 
vestment and this grant of authority is therefore 
meaningless. 

Under Section 7067, Compiled General Laws, 
which is adopted from Chapter 7391 of the Acts of 
1917, and Chapter 8538 of the Acts of 1921, it is pro- 
vided that Farm Loan Bonds authorized under the 
Federal Farm Loan Act of 1916, and issued by Fed- 
eral Land Banks, or joint stock land banks, shall be a 
lawful investment for all fiduciary and trust funds, 
including all funds in the control of trustees, insurance 
companies, assignees, guardians, administrators and 
executors—that is, such as may be accepted as se- 
curity for all public deposits. It is not apparent 
whether or not fiduciaries can invest in such bonds 
with or without the approval of the County Judge, 
but it must be assumed that such investments are 
authorized without the approval of the County Judge 
as no limitation of the authority to invest is included 
in the particular statute authorizing the investments. 

The general authority for fiduciary investments 
may therefore be summarized as follows: 

1. EXECUTORS AND ADMINISTRATORS 
may, under the direction of the Court, invest in 

A. Mortgage security (Section 5645) there be- 
ing no specific construction as to what is meant by 


‘mortgage security. 


B. United States Bonds (Section 5645) 

C. State Bonds (Section 5645) 

D. Stocks (Section 5645) 
—general authority to invest in stocks apparently be- 
ing granted to executors and administrators under 
said section, although the specific authority to invest 
in capital stock of State Banks has apparently been 
abrogated by the 1929 Banking Act referred to above. 

2. EXECUTORS AND ADMINISTRATORS 
may, presumably without the direction of the Court, 
invest in: 

A. Bonds of the State of Florida issued under 
the act of February 16th, 1885 (Section 1357) ; 
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B. Bonds issued under Federal Farm Loan Act 
of 1916 (Section 7067). 

While the foregoing investments may be made 
without the approval of the Court, there is no de- 
cision to substantiate this view. 

Guardians have the same right to make invest- 
ments as is granted to Executors and Administrators 
with the following exceptions: 

A. Guardians are not authorized to invest in 

stocks. 
B. The autnerity of guardians to take mort- 
gages may be limited by the proviso in Section 5893 
requiring that the payment of money put out at in- 
terest on private security shall not exceed one year 
from the date of the obligation, or other security given 
for the same. 

The foregoing analysis is based on the theory 
that the doctrine in Moore v. Felkel, 7 Florida 44, ap- 
plies to Section 5645 requiring investments of execu- 
tors and administrators to be made as therein limited 
and subject to prior authority of the Probate Court. 

If it should be held, as the present writer believes, 
that this case is not applicable to the said Section as 
it now exists and has existed since the Revised 
Statutes of 1892 were adopted, then said investments 
to be made under the direction of the court apply only 
to investments made by executors and administrators 
of moneys in which minors have an interest. As to 
other general funds of the estate, executors and ad- 
ministrators, apparently without the prior authority 
of the Court, would be authorized to make such in- 
vestments as might be proper under the common law, 
in which case (as stated by Justice Wescott in San- 
derson’s admrs. v. Sanderson, supra), their liability is 
the general liability of an administrator in a court of 
equity in reference to funds in his hands. 

The foregoing does not, however, end the prob- 
lem. Under Chapter 6155 of the Acts of 1911, as 
amended by Chapter 6425, Acts of 1913, Chapter 7266, 
Acts of 1917, and Chapter 13576, Acts of 1929, Trust 
Companies are given certain specific fiduciary pow- 
ers. Among these powers as set forth in Section 6126, 
Compiled General Laws, as amended by Chapter 
13576, Acts of 1929, are the following: 

(6) “To accept trusts from and execute trusts 
for married women in respect to their separate equit- 
able property and to be their agent in the manage- 
ment of such property, or to transact any business in 
relation thereto.” 

(7) “To act under the order or appointment of 
any court of record, as guardian, receiver or trustee 
of the estate of any minor, and as depository of any 
moneys paid into court, whether for the benefit of 
any such minor or other person, corporation or party.” 

(13) “To be appointed and to accept the ap- 
pointment of executor of or trustee under the last will 
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and testament, or administrator, with or without the 
will annexed of the estate of any deceased person, and 
to be appointed and to act as the committee of the es- 
tate of lunatics, idiots, persons of unsound mind and 
habitual drunkards.” 

Under the Federal Acts, particularly the Federal 
Reserve Bank Act, and the decisions of the United 
States Supreme Court construing the same, National 
Banks qualified to do a trust business, have the same 
powers as trust companies located in the same state 
with such national banks. National banks in Florida, 
therefore, which are authorized to act as Trustee, 
have, among others, the aforesaid trust powers. 

Under Section 6127, Compiled General Laws, such 
trust companies are given certain specific authority 
as to the investment of trust funds. This authority 
as to investment of trust funds is contained in the 
first sentence of Section 6127, Compiled General Laws, 
as follows: 

“No trust company shall have the power to in- 
vest funds derived under Paragraphs 6, 7 and 13 of 
Section 6126, or to make loans upon bills, notes or 
other evidences of debt, except to a county, city, town, 
municipality and county or school board of this State, 
unless the same shall be secured by first mortgage 
upon real estate not to exceed sixty per centum of the 
value of such real estate, or by other approved securi- 
ties, the actual value of which other approved securi- 
ties shall at all times exceed by at least twenty per 
centum of the amount loaned upon the same.” 

Although this section was re-enacted as late as 
1929, as Section 28 of Chapter 13576 of the Laws of 
1929, it is quite apparent that it is not sufficiently 
clear or accurate as a measure covering investments 
of fiduciary funds. In the first place, has a trust 
company, acting as guardian or executor, the right to 
invest any trust funds in mortgages or other securi- 
ties listed in Section 6127 without the prior authority 
of the Probate Court? The present writer believes 
that this authority does exist but there is no decision 
of our Supreme Court to this effect, so far as we are 
advised. 

The language, itself, of Section 6127 is not en- 
tirely clear. The writer of this article believes that 
the Legislature intended to authorize Trust Com- 
panies, when acting in a fiduciary capacity, to invest 
trust funds in evidences of indebtedness of a county, 
city, town, municipality or school board of this State; 
or that such Trust Company could invest trust funds 
in first mortgages on real estate, provided the mort- 
gage did not exceed 60% of the value of such real es- 
tate; or that such Trust Company could lend trust 
funds on bills or notes when secured by “approved 
securities” exceeding by at least 20% the amount of 
the loan being secured, in which case the words “ap- 
proved securities” must be taken to mean the evi- — 
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dences of indebtedness of a county, city, town, mu- 
nicipality or school board of this state, as such evi- 
dences of indebtedness are the securities specifically 
approved for investment of trust funds. If this con- 
struction is correct, then a Trust Company acting as 
guardian can make investments of this kind without 
the approval of the County Judge, but if it desires to 
invest guardianship funds in United States Bonds or 
State bonds, then apparently the guardian must look 
to the general statutes for the authority to make such 
investments and must secure the prior approval of 
the County Judge. 


If, on the other hand, the provisions of Section 
5893 of the Compiled General Laws and the pro- 
visions of 6127 must be read together, it may be that 
trust companies acting as guardians must obtain prior 
approval of the County Judge for such investments 
whether they be of the kind which said trust com- 
pany can make and which an individual guardian can- 
not make, or not. 


Problems of this kind should not exist in statutes 
covering fiduciary investments. 


In other states these problems do not exist. The 


statutes of other states are clear, accurate and pre- 
cise. An individual executor charged with the heavy 
responsibility of handling funds of a deceased friend 
knows that he can be advised with reasonable exact- 
ness what investments he can make of the trust funds 
in his hands. A surety company acting as surety upon 
a guardian’s bond can check the guardian’s accounts 
and be assured within reasonable limits whether the 
guardian is or is not properly investing the funds of 
his ward. This unfortunately is not the situation 
with us. 

The next legislature could easily clear away the 
problems now existing. It is rather absurd that the 
only general statutes in effect in Florida covering in- 
vestments by executors, administrators, and guard- 
ians, were passed in 1828, slightly amended in 1866, 
and were adopted in their present language in 1892. 
In the forty years which have passed since the last 
mentioned date modern business investments have 
been revolutionized. Estates handled and to be han- 
dled in Florida are entitled to modern and up-to-date 
statutes to regulate trust investments. Without such 
statutes every fiduciary is handicapped in administer- 
ing trusts committed to his or its care. 


J 
Be 

<2 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


367 


THE CONTENTION UPHELD IN THIS ARTICLE IS THAT THE LAW REQUIRES THE 
CONCURRENCE OF A MAJORITY OF THE JUDGES OF THE CIRCUIT COURT 
TO REVERSE A RULING OF THE CIVIL COURT OF RECORD 


This article is only applicable to those circuits 
which have a Civil Court of Record created under the 
Extraordinary Session of the Legislature in 1925 by 
Chapter 11537. 

It is of great importance to the litigants and the 
bar in those circuits that a unanimity of opinion be 
reached by the bench and bar so that the law may be 
uniformly applied throughout the state. ; 

The statute conferring appellate jurisdiction on 
the Circuit Court, of cases appealed from the Civil 
Court of Record is as follows: 

“The circuit courts shall have appellate juris- 
diction in all cases decided by such civil courts 
of record in the same manner and with the same 
limitations as in writs of error from the circuit 
to the Supreme Court.” 

Section 5166, Compiled 

General Laws of Florida, 

Extraordinary Session (1925). 

“In testing the validity of, as well as in con- 
struing a statute, resort may be had, if neces- 
sary, to the history of the legislation, the public 
history of the times in which it was passed, and 
it may be compared with cognate laws in order 
to determine its purpose, meaning and effect as 
an aid in determining its validity.” 

Jerome H. Sheip Co. et al 

vs. Amos. 

130 So. — — 


The intention of the legislature, in creating the 
Civil Courts of Record, was to relieve the congested 
condition existing in the circuit courts of the larger 
circuits, and in the Supreme Court. Original jurisdic- 
tion of certain cases was conferred on this new court 
and appellate jurisdiction, of these cases, was trans- 
ferred from the Supreme Court to the Circuit Courts. 
Prior to the passage of the Act, this petitioner had 
the right of appeal by writ of error, directly to the 
Supreme Court of Florida in cases where the amount 
involved was in excess of Five Hundred ($500) Dol- 
lars. This right gave the petitioner an appeal from 
the decision of one circuit judge to a decision of the 
majority of the justices of the Supreme Court of 
Florida. The statutes and decisions pertaining to the 
Supreme Court of the State, in effect at that time, 
were known to the legislature. 


See—Section 4687, Compiled 
General Laws of Florida (1927). 


Also—State ex rel, Hampton vs. 
McClung, 
37 So. 51 (Fla.) 

It is significant to note, at this point, that in 
every circuit in the state which has only one circuit 
judge, the circuit court still has original jurisdiction 
in the class of cases sub judice; litigants in those cir- 
cuits, still have the right of appeal from the rulings of 
the circuit judge directly to the Supreme Court. 

A statute should not be construed so as to injure 
a party because, Constructio Legis Non Facit Injuriam 
is a fundamental rule of statutory construction. 

The legislature intentionally conferred this appel- 
late jurisdiction on the “Circuit Courts.” 

In construing the statute, the words are to be 
read in their usual and most known signification, and 
by such a reading of the words, a just conclusion, in 
accordance with the principles underlying our entire 
system of government and jurisprudence, will be 
reached. 

“The phrase, ‘court or a judge’ as used 
in English rules of court has been construed 
to mean the court sitting in banc or a judge 
at Chambers.” 

Dallow vs. Garrold. 

14 Q. B. D. 548; 

15 C. J. 718. 


The words “Court” and “Judge” are often used 
interchangeably ; but the words have a different mean- 
ing. “Court” is often used to designate “Judge,” but 
it is only an accepted usage under certain circum- 
stances. To say that a “Judge” is a “Court” is to give 
the words a meaning they do not have in their most 
acceptable usage. 

A significant comparison of the two terms is 
found in the following: 

“He (the judge) is a constituent part of the 
organization, but he is not the court. Nor is the 
court-room the court, nor the jury-room, nor the 
petit jury. The court is the totality of the con- 
stituent parts. It consists of the entire judicial 
organization for the trial of causes, and it is im- 
mediately present whenever and wherever—from 
the opening to the adjournment of the sitting— 
these constituent parts are actually performing 
the functions devolving upon them by law.” 

In Re Choate, 18 NY Civ. 
Proc. 180; 
15 C. J. 718, note 37. 
This distinction, between the two terms, has been 
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recognized in numerous decisions of the courts of last 
resort. In the case of Post and Wilson vs. Carpenter, 
our Supreme Court had before it, an order. rendered 
by a circuit judge in vacation, and this was said: 

“The judge, sitting in vacation, is not, for 
this purpose in contemplation of these provisions, 
a circuit court, and no appeal lies, therefore, to 
this court. in such a case, from such a decision—” 

Post and Wilson vs. Carpenter, 
2 Fla. 441. 

In the case of Roland vs. Roland, the Supreme 
Court of Georgia had under consideration an order 
granted by the judge of the Superior Court at Cham- 
bers. The court, through Chief Justice Lumpkin, 
said: 

“It is the Superior Court, not the judge of 
the court at chambers, on which is conferred the 
authority to grant such an order.” 

Roland vs. Roland, 
131 Ga. 579; 62 SE 1042. 

In the case of City of Moline vs. Chicago B & Tr. 
Co., the Supreme Court of Illinois, speaking through 
Justice Prague, said: 

“Counsel for appellant insist that the terms 
‘court’ and ‘judge of the Court’ are the same 
thing and have the same meaning. But this is 
not always correct. It is true that the words 
‘court’ and ‘judge,’ as used are synonymous, and 
the judge of a court, when presiding or holding 
court, is by common usage referred to as the 
court; but the jurisdiction of a court to hear and 
determine a matter and the eligibility of a judge 
to hold that court are entirely different proposi- 
tions. A ‘court’ may be more particularly de- 
scribed as an organized body with defined powers, 
meeting at certain times and places for the hear- 
ing and decision of causes and other matters 
brought before it, and aided in this, its proper 
business, by its proper officers, viz., attorneys 
and counsel to present and manage the business, 
clerks to record and attest its acts and decisions. 
and ministerial officers to execute its commands 
and secure due order in its proceedings.” Black’s 
Law Dict. 287, quoting Burrill. By the same 
authority a ‘Judge’ is defined as ‘a public officer 
appointed to preside and to administer the law in 
a court of justice; the chief member of a court, 
and charged with the control of its proceedings 
and the decision of questions of law generally 
given by lexicographers. Generally speaking, the 
judge, while an indispensable part, is after all, 
only a part of a court.” 

City of Moline vs. Chicago 
B & Tr. Co., 
262 Ill. 52; 104 NE 206. 
The Circuit Courts of Florida have been often 
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compared to the Court of King’s Bench in England. 

“Circuit courts are with us the courts of most 
general jurisdiction, both civil and criminal— 
successors, in sort, to Court of King’s Bench in 
England—clothed with most generous powers 
under the Constitution, which are beyond the 
competency of the Legislature to curtail.” 

Taylor vs. State. 
38 So. 383 (Fla.) 

See—Ex Parte Henderson, 6 Fla. 279. 

Also—Lamb vs. State, 107 So. 537 (Fla.) 
The Court of King’s Bench in England had orig- 

inal jurisdiction of a large class of cases and appellate 
jurisdiction of cases from the Court of Common Pleas, 
and of all inferior courts of record in England. It 
also had appellate jurisdiction of cases from the Court 
of King’s Bench in Ireland. This Court of England, 
to which our circuit courts are so often compared, was 
known as the Supreme Court of Common Law in Eng- 
land. It consisted of a chief justice and three younger 
justices. Four in all. 

See—Blackstone Book III, Chapter 4, 

No. 40-44 incl. 

Early in the judicial history of this state, the 
contention was raised that the entire membership of 
the Supreme Court was indispensable to the trans- 
action of public business. In an enlightening opinion, 
Chief Justice Baltzell found against this contention 
and a consideration of that opinion should be of great 
assistance to a proper determination of the matter 
sub judice. He says: 

“The Superior Courts of Law in England are 
the King’s Bench, Common Plea and: Exchequer, 
each having four judges, and their mode of action 
is thus given by Lord Eldon, stating that of the 
King’s Bench, if a difference of opinion takes 
place amongst them, if three are in Court and 
two concur in opinion against the third, that is 
sufficient; but if all four are in Court, and two 
are of one opinion, and the other two are of a 
different opinion, in law it is not the judgment 
of any of them.” 

Vesey 159, 
Opinion of C. J. Baltzell, 
8 Fla. 486. 

It is, therefore, a rule of common law that this 
court of England, to which our courts are “successors 
in sort,” render decisions concurred in by a majority 
of its justices. 

The Civil Court of Record Act should be con- 
strued in accordance with the rules existing at com- 
mon law. 

“We may not impute to the Legislature a 
disposition to infringe the Constitution by pro- 
viding a rule differing from that which the para- 
mount law had ordained, not even to repeal a rule 
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prescribed by a statute or existing at common 

law, although there was no constitutional pro- 

vision on the subject; it would not be proper to 
do so, even if the words, by a literal construction, 
would bear such a’ meaning.” 

And further: 

“Statutes are to be construed in reference to 
the principles of the common law; for, it is not 
to be presumed that the Legislature intended to 
make an innovation further than the law abso- 
lutely required. The law rather infers that the 
act did not intend to make any alteration other 
than what is specified and besides what is plainly 
specified; for, they would have expressed it.” 

Opinion of C. J. Baltzell, 
8 Fla. 488. 
Also—2 Dwarris 675. 

The legislature could not have intended that the 
Eleventh Judicial Circuit should have four appellate 
courts for appeal cases from the Civil Court of Record. 
The obvious purpose and the expressed intention of 
the Act, being, that the Circuit Court should be an 
appellate court, and that its decision be concurred in 
by a majority of the judges, in order to reverse the 
lower court. This construction, and expressed inten- 
tion of the Act will preserve to litigants, throughout 
the state, that right of appeal from a one judge de- 
cision to a court rendering a decision through its 
majority. 

The rule that the will of the majority shall pre- 
vail over that of the minority is one of the primary 
principles underlying the entire English and Ameri- 
can systems of government and jurisprudence. This 
rule is not only applicable to legislative bodies, but 
also to judicial bodies. The rule has been adopted in 
practically every state in the Union, in principle, if 
not in actual form of the law. It is embedded in the 
Constitution of the United States and the constitution 
of every state of the Union. The rule was taken from 
the common law and adopted by the founders of our 
government. It is inherent in all our institutions. It 
is taught to every school child as being fundamental. 
The common law is in force in this state. 

The intention of the legislature, as the expressed 
provisions of the Act shows, was that the Circuit 
Courts should decide appeal cases from the Civil Court 
of Record under the same restrictions as the Supreme 
Court had done. The legislature knew the provisions 
of Article 5, Section 4, of the Constitution of Florida, 
wherein it is provided, among other things, that a ma- 
jority of the justices of the Supreme Court shall con- 
stitute a quorum, etc. 

See—Article 5, Section 4, 

Constitution of Florida. 
The legislature intended that Section 5166, Compiled 
General Laws of Florida, should be interpreted in the 
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light of the laws in force at that time. This intention 
is further evidenced by Section 5165, which immedi- 
ately precedes the section sub judice. 


The Civil Court of Record Act was drawn by Nor- 
ris McElya, Esq., a member of the bar of this county. 
Attached hereto is a letter from Mr. McElya and at- 
tention is respectfully called to the said letter and par- 
ticularly to the last paragraph. It will be seen, there- 
from. that the author of the Act intended that the cir- 
cuit courts should decide cases, on appeal from the 
Civil Court of Record through a majority of its judges; 
thereby preserving the right of appeal from a one 


judge decision to a court acting through a majority of 
its judges. 


The confusion that will result from any other 
construction of this statute becomes very apparent by 
an illustration. 


Let us suppose that a case involving the tender 
of a deed arises in the Civil Court of Record. The 
point of law involved is whether a tender is necessary 
or not in order for the plaintiff to recover. The case 
is tried, a tender required, defendant recovers. The 
case is appealed to Division A of the Circuit Court and 
reversed for the reason that the tender was not 
necessary. 


The case is tried again and the tender is not made, 
plaintiff recovers. The case is appealed to Division 
B of the Circuit Court where it is reversed because 
the tender should have been made. 


The case is tried again, a tender is made and de- 
fendant secures verdict. The case is appealed and 
again is reversed because Division C is of the opinion 
that a tender was not necessary, and so on ad 
infinitum. 


The above illustration is not a creature of imag- 
ination. It will appear, the writer is informed, that 
in a certain case appealed from the Civil Court of 
Record, the judge, in whose division the case was 
tried, was of the opinion, which prevailed, although 
the three other judges of that circuit dissented from 
that opinion and had different views of the case. 


In that case the decision of one judge reversed 
the case while the other three judges of the circuit 
court were of the opinion the case should be affirmed. 


Therefore, it becomes imminently necessary, in 
order to serve the ends of justice, that the concur- 
rence of a majority of the judges of the Circuit Court 
be required to reverse the Civil Court of Record. 


If the statute is not so construed, then it is time 
we appealed to the legislature for relief from such a 
situation. 


Leonard Epstein, Miami Bar. 
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Norris McElya L. L. Robinson 


McELYA and ROBINSON 
Law Offices 
1001-1011 Seybold Building 
MIAMI, FLORIDA 


November 22nd, 1930. 
Mr. Leonard Epstein, 
Security Building, 
Miami, Florida. 


In Re: Civil Court of Record Act 


Dear Sir: 

In answer to your request for information con- 
cerning the legislative history of the act creating the 
Civil Court of Record which is now in force in Dade 
County, Florida, I beg to advise as follows: 

This Act was created at the Extraordinary Ses- 
sion of the Legislature of Florida in November, 1925. 
It was originally known as House Bill No. 261 and was 
introduced on November 20th jointly by the writer 
as the representative of Dade County and Senator Pat 
C. Whitaker. who was at that time a representative 
from Hillsborough County, by and with the consent 
of two-thirds of the members of the House. The fol- 
lowing day two-thirds of the members of the House 
consented to the waiver of the rules and the bill was 
unanimously passed by the eighty-eight members of 
the House present. It was immediately certified to 
the Senate and at the request of Senator John W. Wat- 
son the rules were waived and it was passed unani- 
mously by the twenty-seven members of the Senate 
present at that time. 

The congested condition of both the Supreme 


Court and the Circuit Courts of Hillsborough and 
Dade Counties was apparent to the Legislature, and 
explains the unanimous consent for the passage of 
this bill at that time. The bill was drafted by the 
writer on the afternoon of November 19th, who had 
before him at that time for consideration and guid- 
ance in drafting the bill Sections 4, 11, 24, 26, 39 and 
40 of Article 5 of the Constitution of Florida. The 
original draft was approved by Senator Whitaker and 
was passed by the House and Senate and became a 
law without amendment. 

The wording of that particular portion of the Act 
governing appeals from our Civil Court of Record, 
with which you indicated you were primarily con- 
cerned, does not follow the language regulating ap- 
peals from other civil courts of record or of Section 40 
of Article 5 of the Constitution referring to the court 
of record. 

While the writer realizes that the intent of the 
Legislature is of weight in construing a statute, it is 
felt that under the law the intent must be drawn 
from the wording of the particular Act under con- 
sideration, and that, therefore, the writer’s opinion as 
a member of the Legislature at that time would be of 
no consequence any further than such intention could 
be determined from the language used by the author; 
and it appears to the writer that the application of 
the wording of Section 5166 of the Compiled General 
Laws of Florida to Section 4 of Article 5 of the Con- 
stitution is sufficiently clear to show the intent of 
this Act. 

Very truly yours, 
NORRIS McELYA. 


~ 
a 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 371 


STEPHEN J. FIELD . 
By A. A. GODARD, of the Miami Bar 


A book has just heen written at the direction of 
the Brookings Institute of Washington, D. C., and 
published by it. It is entitled Stephen J. Field. 
Craftsman of the Law, by Prof. Swisher and pictures 
the career and work of one of the strongest judges of 
the Supreme Court of the United States whose term 
of service exceeded any other. Judge Field was born 
in Connecticut in 1816. His father was a Congrega- 
tional Minister, a graduate of Yale, a Doctor of Di- 
vinity and a theologian whose salary was usually 
about Five Hundred Dollars a year. There were seven 
boys and two girls in the family. Three of the boys 
became famous. David Dudley, a highly successful 
New York lawyer and the father of the New York 
code and of code practice; Cyrus W., who laid the first 
cable across the Atlantic, and Stephen J., the subject 
of this paper. 

The oldest daughter married a minister who be- 
came a missionary to Smyrna. They were the par- 
ents of David J. Brewer who also became a Justice of 
the Supreme Court. 


Stephen graduated from Williams College as val- 
edictorian and read law in the office of his brother, 
David Dudley, then a successful practitioner in New 
York. After being admitted he tried practicing from 
his brother’s office, but in a short time he went to 
California where gold had just been discovered. Ar- 
riving without money he had many interesting ex- 
periences until he landed in a mining camp called 
Yuba, afterwards Marysville. He was chosen as the 
first Alcalde, and. assumed the legislative, executive 
and judicial functions. of a mining camp. Of his 
varied experiences I will only say he was successful 
and maintained order until a state government was 
formed and a judge was appointed to administer the 
law. Field clashed with -him and was fined for con- 
tempt, ordered imprisoned and disbarred. There was 
no jail, so he was not confined, and the Supreme Court 
reinstated him. Then followed years of turbulent law 
practice. Everyone carried pistols and bowie-knives. 
Another judge challenged him to a duel. He selected 
pistols and bowie-knives. The fighting to take place 
in a room twenty feet square. The challenger decided 
he did not want to fight. He was elected to the legis- 
lature and was the active member of the judiciary 
committee. He almost alone aided by two °clerks 
hired by himself drew the civil and criminal practice 
acts of the state. He was the author of more than 
one hundred laws of a general nature passed at that 
session. It is unnecessary to say that he possessed 
an enormous capacity for work. 


Field carried a derringer pistol and a bowie-knife. 


It is not known that he ever used either. Probably 
their possession created respect. 

At one time in a suit over a mining claim he dis- 
covered that the constable had been bribed to sum- 
mon only those jurors selected by the other side. On 
the night before the trial he overheard an offer made 
to one of the jurors. He summed the case at length 
and then told the jury that he knew they had been 
corrupted. He pointed to this one and to that and 
told them they had listened to those who tried to pur- 
chase them. In the quiet of the room he heard the 
click of cocking pistols. He warned the opposition 
that they could not win their case by shooting him, 
that the case could not be won by bribery or by ter- 
ror. The only way was by evidence showing title. 
Overrawed by the exposure the jury gave him a ver- 
dict. Is it any wonder that he was eagerly sought for 
by litigants? 

Judge Baldwin, also a great lawyer, said of him: 

“He was distinguished at the bar for his 
fealty to his clients, for untiring industry, great 
care and accuracy in the preparation of cases, and 
an extraordinary solidity of judgment. As an 
adviser no man had more the confidence of his 
clients, for he trusted nothing to chance when 
certainty could be attained.” 

His practice was successful until he had an in- 
come of more than forty thousand dollars a year, 
when he accepted appointment as judge of the Su- 
preme Court of California at a salary of six thousand 
dollars per annum. The state had adopted the com- 
mon law of England. Litigation was arising involv- 
ing tremendous values of land claimed through Mexi- 
can land grants and under mining claims both of 
which involved questions of law novel to legal experi- 
ence, and under water rights where the common law 
teachings would not fit. There were but three judges 
and two of them could act independently. Field’s 
marvelous powers of reasoning upon new problems 
here had full play. There was never any question as 
to where he stood and he was always a storm center. 
as he very frequently took the unpopular side. News- 
papers abused him. Anonymous pamphlets were cir- 
culated accusing him of selling decisions. The author 
of the book quotes some of these slanders, in order, I 
suppose, to make it appear that he is unbiased, but 
the logic of the situation is all against these charges. 
Field’s course was consistent and he did not accumu- 
late money. The decisions of the Supreme Court of 
California while he was on the bench brought order 
out of vacillating and conflicting precedents. His 
opinions upon questions of constitutional law won him 
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nation-wide recognition among lawyers and judges. 
His knowledge of the law was great, his capacity for 


adapting old dogmas to new conditions and arriving | 


at practical sound results was marvelous. 

In 1863 President Lincoln appointed him as a Jus- 
tice of the Supreme Court of the United States, al- 
though he was a Democrat. One of the reasons for 
his appointment was his familiarity with the laws and 
conditions of the Pacific states. He was immediately 
appointed to that Circuit where he tried a great many 
cases that were of vital importance to the people of 
that state, and in which he did not hesitate to take the 
unpopular side when he thought it right. He clashed 
with the people of his own state over the Chinese Ex- 
clusion Acts, over the increasing powers of the Cen- 
tral Pacific Railway Company, and over the rights of 
land grant holders against squatters. 

It is impossible in the space of an article to out- 
line the enormous amount of work performed by him 
as a Justice of the Supreme Court from 1863 to 1897. 

At the close of the Civil War a great many ques- 
tions relating to reconstruction came before the Court. 
Justice Field almost uniformly sided with the South. 
His course subjected him to severe criticism from 
newspapers favoring the test-oath laws and the mili- 
tary trial cases, property seizure cases, and the like. 
These cases were usually argued by the ablest lawyers 
of the United States, and the arguments were usually 
heated. Then came the famous legal tender cases in- 
volving the financial policy of the nation. The ques- 


‘tion as to whether a state might tax the paper money 


issued by the government now seems absurd, but then 
it was earnestly contested after the issue of paper 
money had been approved. Then came the questions 
arising under the fourteenth amendment. Did it ap- 
ply to corporations? The rights of the state and fed- 
eral governments to regulate railroads, etc. In 1880 
Field was a candidate for the Democratic nomination 
for the presidency, but made a poor showing. He had 
made too many enemies to be popular, even in his own 
state. 

The Terry case in 1889 was one of the most sen- 
sational episodes that can be imagined. Judge Field 
sitting as one of three judges in Circuit Court read 
the opinion of the Court deciding a case against Mrs. 
Terry who had previously held a notorious reputation. 
She denounced the Court and the Marshal was or- 
dered to remove her. Terry who was a powerful man 
knocked the Marshal down and both of the Terrys 


were taken out in a great commotion. The case at- — 


tracted nation-wide attention, because of Mrs. Terry’s 
scandals and her claims to having been the wife of 
Senator Sharon. Terry published villifications of 
Judge Field, and made threats of what he would do to 
him if the Judge came to California again. Field 
would not absent himself from his duties as Circuit 


Judge and went to San Francisco. The Attorney Gen- 
eral on his own motion provided an escort. Field ob- 
jected and would not arm himself. Returning from 
Los Angeles, the Terrys boarded the train. At an 
eating station Justice Field had seated himself at a 
table when the Terrys came into the room. When he 
saw Justice Field he started towards him but the 
guard shot and killed him as he was approaching the 
Justice from behind. Terry had been a Chief Justice 
of the Supreme Court of California and was well 
known in the State. The commotion caused by the 
slaying of Judge Terry was tremendous. The Su- 
preme Court of the state refused to adjourn for his 
funeral but great numbers of the people and some of 
the papers criticized Justice Field very severely on 
account of this unfortunate occurrence. 

The questions of public interest in corporations 
which gave the states and the federal government the 
right to regulate them, were presented to the Su- 
preme Court in varying forms about this time. They 
were argued fully, even minutely by the ablest coun- 
sel of the country. Justice Field frequently took the 
side of the corporations and some of his dissenting 
opinions are powerful and magnificent statements of 
his views, and no doubt his persistent and determined 
opinions brought the Court into much more conserva- 
tive views, and then he himself took up the ancient 
idea of public use and in a Georgia case wrote an 
opinion for the Court, in which he upheld a statute 
conferring upon a commission the power to prescribe 
regulations for railroads regarding the safety of pas- 
sengers and employees, and as well regulating the 
rates to be charged for both passenger and freight 
service. It is unquestionable that Field had a great 
deal to do with the taking of the rate making power 
away from the unlimited legislative function: and the 
vesting of the final determination of the subject in 
the Courts. Field also took a strong position in the 
old income tax case, the decision of which deferred 
the raising of federal revenue in that manner for 
twenty years. 

Field was a glutton for work and he demanded 


‘the utmost from his secretaries. After his elevation 


to the U. S. Supreme Court he uniformly rose early 
and began work at 7:39. He allowed no interruption 
until 11:30. From twelve until four he was in the 
Court room. Then he had some time for out of door 
recreation and his evenings were then free for social 
functjons. Up to that time he had been in the habit 
of working evenings, but social demands were tvo 
great for that in Washington. 

In 1894 the bar of the Circuit which embraced 
New York, Connecticut and Vermont urged him to 
transfer his Circuit to that one. This greatly pleased 
him, but both Senators from California and Oregon, 
and one Senator each from Nevada and Idaho joined 
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in a letter asking him not to desert them. A similar 
memorial was sent by the U. S. Circuit and District 
Judges of California and Oregon, the Supreme Judges 
of California and an imposing list of members of the 
California bar. Both-memorials were highly eulo- 
gistic of his work. The attraction of the scenes of 
his younger life held him to the Pacific Circuit al- 
though it was becoming exceedingly difficult for him 
to make the long journey. 

After his nephew, Judge Brewer, became a mem- 
ber of the Supreme Court, their opinions harmonized 
for a time as their habits of thought and opinions 
were similar, but ultimately they differed radically 
and it is doubtful if Justice Field ever fully forgave 
his nephew for some vigorous opinions expressing 
views contrary to his own. He wrote six hundred and 
twenty opinions for the Supreme Court. Fifty-seven 
for the Circuit Court and three hundred and sixty-five 
for the California Supreme Court. He was thirty-four 
years and eight months on the Supreme Court, and 
his entire judicial service was more than forty years. 

At the time of the hearing of the income tax case 
a young reporter for the New York World, named Ar- 
thur Brisbane, described the justices as they sat in 
their places. He said, “Justice Field looks exactly as 
a judge of the Supreme Court ought to look. If he 
were not on the bench he would deserve to be put 
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there simply for his looks. His appearance is awe 
inspiring and dignified. He looks like a statue of one 
of the old prophets.” 

Justice Field was forceful, courageous and de- 
termined. He seemed never to bow to public opinion. 
and he scorned to reply to criticism. He admired the 
men who did big things in organizing railroad sys- 
tems and the like, and he thought the Courts should 
protect them. He was strong for the rights of the 
individual, but sometimes his views of the rights of 
property seemed stronger. 


Justice Field was possessed of a great mental 
capacity, fine reasoning power, a clear, concise and 
vigorous faculty of expression, with a prodigious ca- 
pacity for work. He ranks among the greatest of 
those who have graced the highest Court of this land. 
and the greatest Court of the world’s history. 


The lawyer who reads Dr. Swisher’s book care~ 
fully should receive an inspiration for better work at 
the bar or on the bench. He will gain a better knowl- 
edge of the pioneering work, not only in framing sys- 
tems of jurisprudence, but in directing the course of 
affairs, done by our State Supreme Courts, and by the 
Supreme Court of the United States, and of the ef- 


fect of such work upon the political history of the 
country. 
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DANGEROUS CURVES IN FLORIDA FINANCE 
By CROCKETT OWEN, of the St. Petersburg Bar 


Burdensome taxation has always been the shadow 
that went before or after every war in which our 
country has been involved. This is natural when we 
realize that hurried preparedness for such a conflict 
and reconstruction thereafter demands abnormal gov- 
ernmental expenditures to meet every emergency and 
under our form of government the only revenue avail- 
able for defraying such expenses must be derived by 
taxation. 

Taxation without representation caused the 
American colonies to revolt and the Revolutionary 
War gave to the world the birth of a new nation. The 
mental geniuses of that age, with almost uncanny wis- 
dom and foresight, wrote a Declaration of Rights—a 
Constitution—which has guided the destiny of this 
country for 150 years and made the United States of 
America the most powerful nation on earth. Its pro- 
visions of taxation with very few changes have with- 
stood the ravages of every war since that time, and 
each state, as it was formed, has taken pride in writ- 
ing its own Constitution reflecting as nearly as pos- 
sible the fundamental ideas of Jefferson and Marshall. 
These men considered the Constitution a sacred dec- 
laration to be held inviolate for it spoke the rights 
and liberties of a free people solemnly bound together 
in pursuit of happiness—and that happiness meant 
that all men were guaranteed an equal right before 
the law to life, liberty, and property, in return for 
which they equally should bear the burdens of their 
Government, without discrimination or oppression. 


The failure of governmental agencies to respect 
- these guarantees is one cause of the unstable economic 
conditions now confronting the State of Florida, a 
commonwealth which is bravely struggling not only 
through the fog of the general depression over the 
land, but which has suffered many additional calami- 
ties over which it had no control. 

Re tracing the evolution through which this state 
has passed in the last 15 years might well be called 
“Dangerous Curves in Florida Finance.” Had we 
realized then as we see now the course we were travel- 
ing we would have known that excessive taxation was 
the inevitable result of the reckless expenditure of 


public funds made by every town, county and district. 


in the State of Florida; that under our governmental 
system the bulk of this indebtedness must be paid by 
ad valorem taxation; that the one valuable commodity 
we had to sell which everybody wanted was real es- 
tate; and therefore this excessive taxation must nat- 
urally fall on that one commodity. But the normal 
vision of our business men was, in those times, dilated 


by the stupendous sums of foreign capital coming into 
this state for investment and those at the helm of 
finance were swiftly carried off their feet by the hec- 
tic excitement that followed. 

Politicians asking to represent their constituents 
in the next legislature have taken up the popular cry 
of municipal indebtedness and excessive real estate 
taxation, but in vain have I listened to their speeches 
to find one of them submit any definite solution of 
this condition. We all know real estate is being 
strangled to death by taxes, but what can we do about 
it? That is the question. Their predicament brings 
to mind the terse statement of Mark Twain, who once 
said, “A great deal has been said about the weather, 
but as yet nothing has been done about it.” 

Much good is derived from a general discussion 
of matters so seriously affecting our body politic. In 
this manner ideas are intermingled, plans are ana- 
lyzed—those not practical are rejected, the result be- 
ing a composit law which best solves the problem. 
The Press of certain sections of the state is rendering 
valuable service in its discussions of taxation. The 
Florida League of Municipalities, and the Special Fi- 
nance Committee, appointed by the Governor, are giv- 
ing much time and profound thought to the question, 
and certain prominent citizens have offered valuable 
suggestions for consideration. 

No sound solution of this economic disaster can 
be safely adopted without considering the existing 
conditions in this state before, during and after this 
abnormal situation. What happened in one section is 
a fairly true index to activities of every other locality 
in the state, varying only in degree. A candid review 
of business in Florida during those years should re- 
veal the cause of the present economic condition and 
possibly be helpful in providing a remedy. 

Florida was endowed by the Creator with two in- 
valuable assets to the human race, sunshine and cli- 
mate, and her people didn’t bury these talents. Only 


those people who lived here prior to the boom know 


the struggles, deprivations, and sacrifices endured 
that Florida might stand before the world as a land 
of opportunity. In 1915 this was being realized. 
Cities were rising where towns once stood. Counties 
were being created to meet the new order of things. 
City governments were reorganized in keeping with 
the process of evolution taking place in every section. 
Building programs were being carried out on all sides. 
Visitors from other states were noting our progress 
and returning each winter bringing new friends. 
Chambers of Commerce told the world of the beauties 
of Florida and the world began to realize it. Our 
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banking systems were safe and conservative, our cities 
and counties were on a sound basis and our merchants 
showed thrift by conservative expansion to meet the 
demands of the time. The World War came and 
ended and still Florida went ahead safely and sanely. 
The Spirit of Progress loomed everywhere. 

With the war over and the boys returned, Ameri- 
ca began to travel and by 1921, the fame and fortune 
of Florida were on every tongue. We were proud of 
our state and welcomed the world to see our handi- 
work. The crowds came, built homes, stayed longer 
and brought more money. Progress was leaning for- 
ward—business was increasing steadily. Everybody 
was happy—Florida was declared sound socially and 
financially. We ignored the fact that these were the 
days of reconstruction after the most terrible war the 
world has ever known and that finances were not what 
they seemed. Everybody had money and everybody 
had credit. What could be more ideal? - 


Then came that era of frenzied finance from 1923 
to 1926 which has gone down in the annals of Florida 
as an age of the most hysterical dissipation of public 
funds ever recorded in any state. No calm and logical 
picture of business operations in those years could 
present the true conditions. for business acted neither 
calmly nor logically. Psychology played an impor- 
tant part, the psychology of the gambling element 
which crept into the state over night determined to 
get its pot of gold from the ore mined by other men. 
Like pickpockets following a circus the speculators 
‘followed the thousands of good tourists who came to 
our fair land for comfort and happiness. 

In those years joys reigned unconfined, money 
was flashed everywhere. An arterial highway was 
started in every other state and ended in Florida. 
Through the country, over the seas, and out of the 
air dropped every class of people into our state—rich 
man, poor man, beggar man, thief, et cetera ad in- 
finitum. Lots and lots of good people and lots of bad 
ones. Among these were speculators, high pressure 
salesmen, and “bally-hooers,” “‘binder boys,” and wire- 
tappers. The American people were their “prospects” 
and few there were who escaped all of these classes. 

The atmosphere was charged with the spirit of 
speculation and tense with the thrill of easy profits. 
Political acrobats entered politics. Some got into of- 
fice while others were content to hover over those of- 
ficials who were already in. Construction companies 
kept their representatives permanently on the ground, 
not far removed from city officials, to speed up road 
and street building. Streets were built more through 
political pull than public necessity. The abutting 


property owner had to pay the bill which was assessed 
as a lien against his property. Many of these poli- 
ticians thought nothing and cared less of the possi- 
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bility of the Courts declaring their act as a confisca- 
tion of property, but went further and maimed the 
taxpayers again by pledging the city as a guarantor 
of these certificates which were accepted by financiers 
as gilt edge securities. 

There were city commissioners who sold their 
own goods to the municipalities they represented, ig- 
noring the state laws making such an act a crime: 
county commissioners squandered taxpayers’ money 
“cobwebbing” their counties with crossroads; drain- 
age ditches, reclaimed swamp lands for speculation 
that won’t be developed in the next twenty-five years. 
and it often appeared that these improvements were 
built through lands owned by commissioners. Often 
bankers sought political jobs and used that power to 
get deposits of city and county funds and many were 
the instances where these public moneys were not se- 
cured as required by law. 

By this time the whole of Florida went on a wild 
spending spree, too happy to think of the financial 
headache the morning after. As governmental agen- 
cies reflect the mental operations of the individuals 
in control, let us consider what private business was 
doing in those days. Every line of activity was seized 
with that vaulting ambition which overleaps itself and 
falls prostrate on the other side. Business expanded 
to meet all the emergency demands, never considering 
the result in case of sudden shrinkage. Foreign 
speculators were running the big show under the 
main tent and Florida real estate was the one attrac- 
tion. Printers’ ink was spread lavishly; pyramiding 
prices was the rule instead of the exception. Many 
developers made representations about their proper- 
ties which were as untrue in fact as they were unen- 
forcible in law. They were buying on a shoestring 
and selling the same way. Credit was flexible and 
all the profits were on paper, but what difference did 
that make? Everybody said Florida was enjoying a 
rapid but healthy growth and not a boom. The psy- 
chology of every gambler is to “press his luck’”’ when 
he is lucky. The crowds were getting bigger and the 
buying stronger. No investor sold at a loss. Almost 
any kind of paper on real estate was good security. 
Banks and investors were readily accepting these col- 
laterals. The speculators had at last got their mes- 
sage over to conservative business. 

Finance committees and appraisal boards lost 
their ideas of values and every security was over es- 
timated. Conservative hotels tore up their lobbies 
and converted them into real estate booths over night, 
the demand of the buying public was so great. The 
pyramiders, “binder boys,” and “ballyhooers” had won 
their goal. They knew they had nothing to lose for 
they had already cashed out many times their cash 
payments and were not financially responsible for 
their endorsed paper. Florida was a scrambling mass 
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of humanity seeking wealth by the route of least 
resistance. 

As the cities subdivided and sold out, the specula- 
tion extended into the country. Valuable citrus 
groves were destroyed; lots went in, sidewalks went 
down, prices went up, while taxation and interest 
were going over the top, and still nobody seemed 
alarmed. Everyone forgot the unwritten law that 
speculative finance always takes its toll when least 
expected. 

In those days, lawyers of South Florida had rare 
opportunities for observation. Speculators petitioned 
tax assessors to increase the assessments on their 
holdings in order that their prices might seem more 
reasonable. Bond brokers encouraged these over- 
valuations so that cities might have bigger and “‘bet- 
ter” bond issues to sell; enormous leases on business 
properties to run one less than a hundred years were 
hectically gotten together in a night; “binder boys” 
were weaving in and out of the crowds with so much 
success that instances came to light where they had 
connived with fortune tellers and spiritualists who 
would tell innocent women victims that their deceased 
relatives were advising them “from the dead” to buy 
this or that property; wiretappers were plying their 
trade in every community and often succeeded in 
catching the victim who was immune to real estate 
speculations. 

During these days foreign capitalists were being 
advised that Florida had no inheritance tax law and 
they were changing residences over night to take ad- 
vantage of this benefit and in 1924, the people of 
Florida foolishly adopted a constitutional amendment 
prohibiting an inheritance tax on the estates of its 
citizens. 

A person far removed from the scene of action 
might have seen that the speculators with their high 
powered salesmen had taken possession of the State 
of Florida; that they had ‘pyramided prices until a 
gigantic gambling game was being operated. Yet so 
great was the spirit of optimism and vision which 
they had built up that individuals, banks, cities, and 
counties were sitting in the game without realizing 
that the dealers had nothing at stake except our own 
properties to hand back to us rust eaten with taxes 
and liens when the gambling stopped. Thus the wheel 
of fortune whirled around in Florida, each time tight- 
ening its hold on the taxpayer. 


The days of readjustment had been juggling with 
finance over the entire country for some years. Capi- 
tal from every part of the country was invested in 
Florida. Small cash bought enormous purchases in 
Florida lands. Everybody bought and sold on de- 
ferred payments—the profits were all on paper. The 
over spending and over expansion made lines of credit 
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thinner. Money became higher; everybody became 
frantic. Florida investments were in every bank box; 
loans could not be refinanced; obligations could not 
be met. So in 1926, out of a clear sky—BANG went 
the Boom! And out poured inflated valuations, wa- 
tered stocks, illegal bonuses, and Florida waked up 
for the first time in three years to realize that this 
‘“‘pyramided prosperity” had left our cities staggering 
with bonded indebtedness and our real property 
strangled with excessive taxation. Then in rapid suc- 
cession came cyclones, freezes, the Mediterranean Fly 
scare, and a most undeserved criticism from other 
parts of the country that was little short of propa- 
ganda calculated to ruin Florida. 


With this crash in the real estate market invest- 
ors ran to cover-to evade financial responsibility ; 
thousands of dummy corporations appeared on the 
scene owning all valuable possessions of individuals 
who could be made to pay; men, before that time 
rated as millionaires, upon investigation held nothing 
in their own right. Everybody in Florida except 
married women was dodging deficiency judgments, 
thousands of mortgages were foreclosed without a 
bidder, the mortgagee receiving title to the real es- 
tate in place of his money and the title was burdened 
with over taxation. Cities feared suit on paving as- 
sessments lest same be declared confiscatory ; sudden 
shrinkage of business caused failures of the weaker 
interests. The pyramiders, having nothing at stake 
except the deposits on the gas meters, left the state 
for parts unknown. With the fabric of Florida fi- 


“nance so permeated with such a fungus growth of in-’ 


flated credit during these years there can be little 
wonder at the final collapse of many banking institu- 
tions in our state. , 


I was very much impressed in reading an article 
about the present economic conditions of the country 
from Will Rogers. He said, “My genial competitor 
for the nation’s ear, Mr. Calvin Coolidge, in one of his 
sermonettes, advises people to spend more. Now we 
know that Mr. Coolidge’s success has been based on 


personally following that theory, but my advice is the 


exact opposite. If there ever was a time to save, it’s 
now. — — — Don’t make the first payment on any- 
thing. First payments is what made us think we were 
prosperous and the other nineteen is what showed us 
we were broke.” After reading this it was hard to 
realize that Will Rogers did not live in the very heart 
of South Florida in the boom days. It does seem that 


Mr. Coolidge in his articles recently is indulging in 
quite a bit of back seat advice to the country in re- 
gard to spending more money. As a general proposi- 
tion this psychology is good when assets are liquid 
and credit elastic, but under the conditions now exist- 
ing in the State of Florida, I believe that the slogan 
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of “spend more” should be changed to that of “spend 
more wisely.” 

With all fairness to the people of Florida, they 
were not the cause of the so-called boom, but unfor- 
tunately had it wished upon them. Foreign specula- 
tors with foreign capital wrecked Florida. Our se- 
rious error was foolishly playing their game. What 
fair minded man would hold the people of New York 
responsible for the stock market crash a year ago, a 
similar case exactly. Now that this whirlwind of fi- 
nance has settled down to earth and the minds of men 
calm, it is plainly seen that the present economic con- 
ditions in this state are due to four fundamental 
causes: 


1. Reckless extravagance in state and municipal 
expenditures. 

2. Failure of counties, cities, and districts to 
properly secure deposits of public funds. 

3. Inequality of tax burdens. 

4. Failure to meet tax obligations. 


So much for the errors of the past. Now as to 
the future. The economic condition of the State of 
Florida today is better than the majority of the states 
in the Union. Florida dropped no lower on the scale 
of finance than other states, but being more active, 
its business dropped further and the shock was neces- 
sarily greater. Past experiences are already becom- 
ing valuable assets for the future. At the recent gen- 
eral elections it was voted to amend Section 6, Article 
9 of the Florida Constitution, placing a further re- 


striction upon issuance of bonded indebtedness by our. 


governmental units. With this amendment the state 
can only issue bonds for the purpose of “repelling in- 
vasion or suppressing insurrection” while no County, 
District, or Municipality of the State shall have power 
to contract any bonded indebtedness unless same is 
first approved by a majority of the free holders re- 
siding in such locality. With these limitations upon 
public expenditures making impossible such reckless 
extravagance as was incurred in the boom days, taxes 
will decrease year by year. The period of bank fail- 
ures and business depression is now over in Florida 
and industry is on the upgrade, while other states are 
just entering their period of financial trouble. The 
outlook is better than before the boom of 1925. Our 
population has a greater increase than any other state 
except California, which shows that climate and semi- 
tropical soil are the attractive and profitable re- 
sources. Homes can be bought in Florida at the pres- 
ent time cheaper than for thirty years past and much 
cheaper than ever again. Business is again begin- 
ning to look forward instead of backward and is grad- 
ually forgetting the familiar tune of “Busted Bank 
Blues,” which has been on the air for several years 
past. Depression is not the normal condition of the 
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people of Florida. The very sunshine in which we 
live generates optimism and progress. After all the 
wreckage of the boom is cleared away, the assets will 
clearly exceed the liabilities and now but one obstacle 
remains between the State of Florida and constructive 
advancement. That is a practical solution whereby 
our cities can meet their bonded indebtedness of the 
past and future taxation be more uniformly levied on 
properties subject to taxation. 

It is to be regretted that the voters and taxpay- 
ers of our commonwealth are those who must pri- 
marily face this highly technical problem of taxation. 
when the vast majority of laymen can be expected to 
know but little about the considerations involved. I 
believe that much good can be rendered by the mem- 
bers of our profession individually and collectively in 
explaining to the voters of the state in plain terms the 
fundamental principles of governmental taxation. 
Little do they know about the meaning of intangible 
property, franchises, ad valorem tax, and other simi- 
lar terms, all‘of which must be understood before any 
practical remedy can be offered. They should be told 
that ad valorem taxes are those which are always es- 
timated on a certain per cent of the value of proper- 
ty; that a franchise is a specific privilege conferred 
by the Government on corporations which does not 
belong to the citizens generally; that intangible prop- 
erty is that class of property having in itself no in- 
trinsic value but which is evidence of value such as 
certificates of stock, bonds, notes, and franchises, and 
that a franchise tax is a tax paid by a corporation for 
the right and privilege of carrying on its business. 
This question is fundamentally a legal one, complex 
and intricate in its nature, dealing with matters about 
which only lawyers are presumed to know. Bankers 
can assist with their knowledge of finance, tax experts 
can furnish their facts and figures, but ultimately 
from these facts and figures it then becomes the duty 
of the lawyer to draft the laws which must conform 
to every constitutional. requirement. Our profession 
must realize the tremendous responsibilities which 
our government has placed in its hands. There can 
be no government of law which does not depend upon 
lawyers for its existence. All property passes every 
few years through our hands. So great is the trust 
reposed in our profession and so much does the public 
depend upon our guidance that it has the right to ex- 
pect us to render united and loyal service to our com- 
monwealth in this crisis. 


This review of past conditions in Florida can be 
of no practical value unless a remedy is offered. This 
is done with the full realization that I am far from be- 
ing an expert on governmental taxation, but if my 
suggestions should cause even constructive criticism, 
they will not have been offered in vain. 
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By way of elimination, it has been suggested that 
the Constitution be amended so as to allow the State 
of Florida to issue state bonds with which to pay the 
past indebtedness of its cities. I am convinced that 
such an amendment is neither expedient nor neces- 
sary. Tampering with a constitution is dangerous 
business in any instance and particularly if it enlarges 
the power of a state to create more indebtedness. 
Again, such a law could not be applied with uniformi- 
ty and why should those cities blessed with sane busi- 
ness administrations in the boom days be forced to 
pay for the reckless expenditures of their more profli- 
gate neighbors? At present the credit of the State of 
Florida stands unimpaired before the world. It owes 
not a cent of bonded indebtedness and should be kept 
so in so far as the present temporary emergency is 
concerned. The amendment to our state constitution 
in 1924 forbidding an inheritance tax on estates of 
our citizens, done when the voters were punch drunk 
with imaginary prosperity, was unwise. 

Those cities of Florida which have been forced 
to default on their bonded indebtedness have no de- 
sire to evade payment of these obligations even 
though much of it was straddled upon them by un- 
scrupulous methods. They are not insolvent but can 
not meet their present indebtedness. There is a 
marked distinction in law between insolvency and 
temporary inability to pay. If these bond holders, 
many of whom can not come into Court with clean 
hands, will adopt a policy of co-operation instead of 
force, this indebtedness can gradually be worked out. 
Either maturity dates of these issues can be extended 
by agreement or refunding bonds can be issued, tak- 
ing the place of those now in default. As conditions 
over the country become more stabilized and our own 
system of taxation revised, municipal funds will then 
accrue from which these debts can be paid. 

Much discussion has recently appeared in the 
Press of the state relative to the passage of a luxury 
or sale tax. As a general rule, such a tax is funda- 
mentally undemocratic. To yield a substantial income 
it must be placed on some commodity in general and 
constant use by the public. A tax of this nature, 
while not felt by the rich, would in many instances 
convert some necessity of life into a luxury for the 
man of limited means. 

Any constructive solution of this problem must 
take into consideration the fact that the financial 
deficit necessarily must be obtained from sources suf- 
ficiently large to furnish revenue commensurate with 
the reduction necessary to relieve real estate from 
over taxation. I believe that no two things can more 
substantially contribute to a solution of the present 
condition of public finance than a law imposing an 
equitable franchise tax on corporations and the repeal 
of the inheritance tax amendment to our Constitu- 
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tion. This amendment has now been repealed in the 
recent general elections and with the enactment of 
proper statutory legislation an annual revenue vary- 
ing from two to four million dollars will be produced, 
which will materially relieve our present financial 
condition. 

The outstanding class which is receiving the 
most benefit and paying least for it is the corporation 
operating in the State of Florida. Corporations have 
advantages not enjoyed by the individual. The ac- 
cumulation of capital gives them larger buying power 
and the stockholders in such organizations are by law 
freed from any personal liability. These advantages 
are furnished by the state when it grants the charter 
and the state should in all fairness receive an annual 
or semi-annual return for the benefits conferred. At 
present there is no tax whatever imposed on corpora- 
tions for this most valuable property right. Article 
9, Section 1, of the Florida Constitution, requires “all 
property both real and personal to be valued for taxa- 
tion.” A corporation charter is its franchise and a 
franchise is intangible personal property. Ad valorem 
taxes under our Constitution when levied upon the in- 
tangible property must not exceed “five mills on the 
dollar of the assessed valuation,” but a franchise li- 
cense or excise tax is not so limited. A fair and rea- 
sonable tax for these franchises would yield an annual 
income of many millions of dollars and would relieve 
the present oppressive tax burdens upon real estate 
and restore its value and demand. 

There are at present 3,763 foreign and 41,114 
domestic corporations operating in the State of Flor- 
ida. These domestic companies are given the right to 
do business in the state by the issuance to them of a 
charter, while those companies which are organized 
in accordance with the laws of other states can not 
operate within this state until they have first ob- 
tained a permit so to do. These charters and these 
permits are valuable franchises given these corpora- 
tions for which at present they are not paying one 
cent. The corporation lobbyists have served their 
masters well. It is self-evident that real estate own- 


ers have not been so ably represented. This is not 


said in criticism of corporations, but rather as a 
tribute to their business sagacity. Granting that sev- 
eral thousand of these companies are inactive, even 
then an average franchise tax of $100.00 or less per 
annum would net the State of Florida over two mil- 
lion dollars and by proper classification a just tax of 
this character would easily bring into the public 
treasury every year an amount in excess of three mil- 
lion dollars to be used in relieving the present finan- 
cial condition. A worthy corporation will not object 
to this tax. An unworthy one should be made to pay 
it if it desires to operate in the state. Corporations 


undoubtedly realize that the wealth of the world is 
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centered in them and that in present day business the 
individual is rapidly losing his identity. Under these 
conditions corporations should most willingly pay 
their share of governmental expenses. 

Much is to be expected of our next legislature 
and with the loyal co-operation of our citizens an ex- 


pedient remedy will be found for this financial 
distress. 
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Florida is a land that has known sorrows; a land 
scarred and riven by the accuser’s wrong; but a land 
of sunshine, a land of sentiment, and a land of hal- 
lowed and tender memories, blessed with the vigor of 
young statehood and enriched with undeveloped re- 
sources. There is every reason to assert that within 
the next five years the world will rejoice in proclaim- 
ing — — — — — — the birth of a new FLORIDA. 
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CASES OF INTEREST 


In Circuit Court, Third Judicial 
Circuit of Florida, in and for 
Suwannee County. 

J. B. BROWNING, Petitioner, 

vs. 

W. B. CREEKMORE, as City 

Marshal of the City of 

Live Oak, Florida. 

This matter comes on for further consideration 
upon a petition for a writ of habeas corpus, the writ 
as issued, the return of the respondent thereon, the 
stipulation of counsel for the parties as to the facts 
of the case, and the argument of counsel upon the 
questions involved. 

The petitioner was arrested by Marshal Creek- 
more for operating a truck for hire in Live Oak for 
the purpose of transporting into said city goods from 
points outside, and accepting goods for transportation 
from said city to points outside thereof, he not hav- 
ing procured the license required for the operation of 
such truck for such purpose as provided in Ordinance 
226 of said city relating thereto. The petitioner was 
given a hearing before the Mayor and found guilty of 
violating the ordinance in question, and sentenced to 
pay a fine of forty dollars, or be confined in the city 
jail for thirty days. 

It is agreed in the stipulation that the petitioner 
was operating a truck for the purpose aforesaid for 
the Pace Truck Line, and that such truck line was 
being operated from Tallahassee to Jacksonville, and 
intervening points, under the authority of a certifi- 
cate of public convenience and necessity issued by the 
Florida Railroad Commission under the provisions of 
Chapter 13700, Acts of 1929, Laws of Florida. 

The petitioner alleges that his detention for a 
violation of the aforesaid ordinance is illegal, for the 
reason that the aforesaid Act grants exemption from 
the imposition of the license fee required by the ordi- 
nance. It is further alleged that the Pace Truck Line 
has complied with all the requirements of the Act and 
has paid to the State the mileage tax imposed 
therein. | 

Section 3 of the Act provides that any auto 
transportation company desiring a certificate of pub- 
lic convenience and necessity shall make application 
therefor to the Railroad Commission, and among other 
things must show in such application: 

“The public highway or highways over 
which, and the fixed termini or the regular route, 
if any, between which, or over which applicant in- 
tends to operate.” 

If the Commission grants the certificate, Section 
3 of the Act, it must contain among other things: 

“The public highways or highway over 


Habeas Corpus 


which, and the fixed termini between which the 

grantee is permitted to operate.” 

As to the meaning of “between fixed termini or 
over a regular route” the Act provides that; Section 
1, Par. 

“The words ‘between fixed termini or over 

a regular route’ when used in this Act means the 

termini or route between or over which any auto 

transportation company usually or ordinarily op- 
erates any motor vehicle, even though there may 
be departures from said termini or route—”’ 

Section 5 of the Act provides that: 

“The Railroad Commission of the State of 

Florida is hereby vested with power and authori- 
ty to supervise and regulate every auto trans- 
portation company in the State—notwithstand- 
ing any ordinance or permit of any incorporated 
city or town, city and county, or county, or village, 
and in case of conflict between any such order, 
rule or regulation, and any such ordinance or per- 
mit, the order, rule or regulation of the Commis- 
sion shall in each instance prevail. No municipali- 
ty shall have the right to require such auto trans- 
portation company to furnish any bond or in- 
surance policy, or pay any license, fee or tax ex- 
cept as herein provided.” 

Section 14 of the Act provides for the imposition 
and payment of a mileage tax by auto transportation 


companies authorized by the Commission to operate 
and: 


——that the mileage tax provided for in this 
section shall be in lieu of all other taxes and fees 
of every kind, character and description, except 
ad valorem taxes, — — gasoline tax — — and 
motor vehicle license tax — — .” 

It seems clear from the language used in the Act 
that the Legislature intended to exempt auto trans- 
portation lines, such as is involved here, from all li- 
censes, fees and taxes “of every kind, character and 
description” save those provided for therein, and to 


‘supersede and nullify all provisions of law to the con- 


trary, whether State, County or Municipal. Our Su- 
preme Court has held the Legislature has such au- 
thority. Anderson vs. Wentworth 78 So. 265; Camp 
vs. State, 72 So. 483; State vs. Burr, 84 So. 61; State 
vs. Johns, 109 So. 228. The intent of the Legislature 
in the passage of a law is the vital part of the enact- 
ment, and in the construing of statutes the main re- 
quirement is to ascertain and give effect to the Legis- 
lative intent, where, of course, it does not contravene 
some Constitutional provision. In the Act considered 


here, the Legislature used language which it unques- 
tionably meant as an expression of its intent to cover 
all the territory regarding the imposition of any fur- 
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ther license, fee or tax, save as expressed in the Act. 

In considering this case the Court has labored 
under the difficulty of not being in sympathy with 
the intent and effect of the Act in the exemption 
granted. The Court at first thought the ordinance 
could be sustained on the theory that if the truck was 
operated on streets in Live Oak, other than those des- 
ignated as its regular route, that the license could be 
collected for such operation, and that the exemption 
granted by the Act applied only so long as the opera- 
tion was confined to the regular route through the 
city. But this idea was knocked into a cocked hat by 
the_provisions of Paragraph (g) of Section 1, which 


made express provision for departures from the regu- 
lar route. 
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Therefore, it is the conclusion of the Court that 
Ordinance 226 has been superseded by the provisions 
of Chapter 13700, Acts of 1929, Laws of Florida, and 
that the City of Live Oak is without authority to im- 
pose or collect the license tax provided by said ordi- 
nance, and that consequently, the detention of the pe- 
titioner for a violation of said ordinance is illegal. 


It is ordered and adjudged that the petitioner, J. 


S. Browning, be, and he is hereby discharged from 
custody. 


Done this December Ist, 1930. 


HAL W. ADAMS, 
Circuit Judge. 
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NOTES AND COMMENTS 


STATE OF FLORIDA 
OFFICE OF THE ATTORNEY GENERAL 
FRED H. DAVIS, Attorney General 
Tallahassee, December 18, 1930. 
TO THE SEVERAL MEMBERS OF' THE BAR OF 

THE SUPREME COURT OF THE 

STATE OF FLORIDA: 
Gentlemen: 

Your attention is directed to certain important 
changes which have been recently made by the Su- 
preme Court in rules governing the filing of tran- 
scripts of the record in all cases in the Supreme Court 
and in the form and manner of filing of briefs in all 
cases in the Supreme Court. 

These changes have been accomplished by the 
amendment of Rule 11 and the amendment of Rule 20 
of the rules governing practice in the Supreme Court 
of Florida. Copies of the rules as amended may be 
obtained upon application either to this office or to 
the clerk of the Supreme Court. 

Changes made in the rules may be summarized 
as follows: 

1. Under amended Rule 11 it is now only neces- 
sary to file in the Supreme Court one duly certified 
transcript of the record instead of one original and 
two copies as have heretofore been required. A copy 
(not required to be certified) of such transcript is 
also required to be served upon the opposite party or 
his attorney from whom a receipt duly filed by such 
opposite party as attorney is required to be taken and 
such receipt or proof by affidavit showing service of 
such copy filed with the clerk of the Supreme Court 
at the same time that the original transcript above 
referred to is filed in the Supreme Court. Only one 
copy of the transcript for use of several defendants 
in error or appellees is required to be served. 


2. In filing briefs in the Supreme Court the 
practice of filing four copies with the clerk of the 
Supreme Court and having the clerk make service 


upon the opposite party by mailing such copies to the 


attorney for the other side is abolished. The attor- 
neys for appellants and appellees should themselves 
make service of copies of their briefs upon the op- 
posite side and file proof of such service with the 
clerk of the Supreme Court. The time within which 


briefs should be filed remains unchanged in the new 
rule. 


3. <A special form of brief is now required to be 
filed, embracing an index of the contents of briefs 
where they are more than twelve pages long. In 
every brief it is also required that an alphabetical list 
of all authorities cited be given. This was not re- 
quired by the old rule. 


4. The new rule requires that all briefs shali be 
divided into three parts consisting of 
(a) A statement of the questions involved, 
(b) A concise history or statement of the 
case, and 
(c) The argument upon each of the ques- 

tions embraced under item (a). 

5. Whatever argument is made in briefs filed 
under the new rule is required to be divided into as 
many parts as there are questions to be argued, and 
each part is required to have a heading in distinctive 
type indicating the particular point treated of therein. 

6. The new rule specifically provides that- it 
should be construed as mandatory, and that it shall 
apply to all cases however brought in the Supreme 
Court. 

7. The provisions of the new rule take effect 
January 2nd, 1931. 

In view of the fact that the Constitution and laws 
of the State make the Attorney General the official 
reporter for the Supreme Court, I deem it my duty to 
call the foregoing changes in the Court’s rule to the 
attention of members of the Bar. 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


LINTHICUM FOUNDATION PRIZE 1931 
The Faculty of Law of Northwestern University 
Administering the Income of 
The Charles Clarence Linthicum Foundation 
Announces That 

The sum of one thousand dollars and a bronze 
medal, as a first prize, and five sums of one hundred 
dollars each, as second prizes with honorable men- 
tion, will be awarded to the authors of the best mono- 
graphs submitted by December 15, 1931, on the fol- 
lowing subject: 

A Comprehensive Critique of the International 

Chamber of Commerce Committee’s 1930 Draft 

Convention for the International Protection of 
Industrial Property | 

Copies of the Draft Convention may now be ob- 
tained gratis from: 

The Chairman of the Linthicum Foundation Com- 
mittee, Northwestern University School of Law, 357 
East Chicago Avenue, Chicago, U. S. A. 

The Chairman of the International Chamber of 
Commerce Committee, Edward S. Rogers, 120 S. 
Michigan Ave., Chicago, U. S. A. 

The Secretary of the Legal Section of the Inter- 
national Institute of Intellectual-Co-operation, Ray- 


mond Weiss, 2 Rue de Montpensier (Palais Royal), 
Paris, France. 
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The Secretary of the American National Commit- 
tee on International Intellectual Co-operation, J. Da- 
vid Thompson, 2101 B Street, Washington, D. C., 
U. S. A. ; 

Chicago, October 1, 1930. 


CONDITIONS OF AWARD 

1. The award will be made by vote of the Facul- 
ty of Law, after scrutiny of the best works offered; 
but the Faculty may delegate the preliminary selec- 
tion to other persons. 

2. To be eligible for the award the author must 
be at the date of submission a member of the bar or 
of a faculty of law, or a student registered in a rec- 
ognized law school, or a patent agent or attorney, in 
any country. 

The manuscript must be received by December 
15, 1931. 

3. The Faculty reserves the right to make no 
awards, if in its judgment no work submitted is of 
sufficient merit. 

The first prize award will not be divided. 

4. The monograph receiving first prize will be 
printed early in 1932 for distribution to delegates to 
the 1932 meetings of the International Society for the 
Protection of Industrial Property and of the Inter- 
national Chamber of Commerce. 

5. The copyright of the work receiving the first 
prize will remain in the author, but the Faculty will 
arrange for its publication. If published by the au- 
thor, its title page must mention the award of the 
Charles C. Linthicum Foundation Prize. 

6. The work submitted may be one already in 
print at the time of submission. Manuscripts sub- 
mitted must be typewritten on paper of size of legal 
cap or typewriter or commercial note, and in the Eng- 
lish language. A manuscript in the French language 
may be accepted in the Faculty’s discretion. 

7. The Faculty is not responsible for loss or in- 
jury of manuscripts submitted, but will endeavor to 
give them safe custody. They will be returned on re- 
quest if return postage is supplied. 

8. Each work submitted should be identified 
only by a Latin word or short phrase typed on the 
title page or first page and on the enclosing envelope. 
It should be forwarded in another envelope contain- 
ing also (1) the letter of submission, signed only by 
the identifying word or phrase, (2) a third sealed en- 
velope bearing outside the identifying word or phrase 
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and containing a paper giving the true name and ad- 
dress of the author and the fact making him eligible 
under paragraph 2. 

9. To verify arrival of the work the author 
should forward it by registered mail with return 
receipt. 

10. Address: The Linthicum Foundation, North- 
western University Law School, McKinlock Campus, 
357 East Chicago Avenue, Chicago, Illinois. 

PRIOR AWARDS 

In 1930, the subject was “A Complete Program 
for the Improvement of the United States Patent Law 
System,” and the prize was awarded to Richard Spen- 
cer, of the Chicago Bar. The monograph will be pub- 
lished in 1931. 

In 1929, the subject was “Scientific Property.” 
The first prize was awarded to Charles John Ham- 
son, of London, England, member of the Honorable 
Society of Gray’s Inn, and second prize with honor- 
able mention to L. B. Davies, of Melbourne, Australia, 
registered patent attorney, and to Francois Poignon, 
of Montbard, France, graduate student at the Uni- 
versity of Lille. The monograph was published in 
1930, under the title “Patent Rights for Scientific Dis- 
coveries” (Bobbs-Merrill, Indianapolis). 

In 1927, the subject was “The Law of Radio-Com- 
munication,” and the prize was awarded to Stephen 
Davis, of the New York Bar. The monograph was 
published in 1927 under the above title (McGraw, New 
York). 


CHARLES CLARENCE LINTHICUM 

Charles C. Linthicum (1857-1916), a graduate of 
this School in 1882, president of the Patent Law As- 
sociation of Chicago in 1899, and counsel in patent 
law for the United States Steel Corporation, was for 
twenty years lecturer on Patent Law in this School. 
The Charles C. Linthicum Foundation, given in his 
honor, is applicable to the general purpose of culti- 
vating research, study, and instruction in the fields of 
the law of patents, trade marks, copyright, or other 
topics of the law involving the development of trade, 
industry, and commerce; and specifically by means 
of the delivery of lectures or other form of instruc- 
tion; the publication of meritorious essays, mono- 
graphs, or books; the aid of research or preparation 
for publication; the award of prizes to meritorious es- 
says, monographs, or books, already written or pub- 
lished, etc. 
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TWENTY-THIRD ANNUAL 
MEETING OF THE FLORIDA STATE 
BAR ASSOCIATION AT DAYTONA 
BEACH JANUARY 30-31 


CONFERENCE DELEGATES LOCAL BAR ASSOCIATIONS 
JANUARY 29th 


The Volusia County Bar Association extends to every mem- 
ber of the Florida State Bar Association a most cordial invita- 
tion to be with us on this occasion. 


The committees have arranged a very splendid program of 
entertainment. One of the finest orchestras in Florida will pro- 
vide the musical entertainment. Golf, teas, dances—everything 


in the way of entertainment in the way that only Daytona Beach 
can provide such entertainment! 


Reasonable hotel rates to meet the times! You may be as- 
sured of a worthwhile, constructive, interesting and enjoyable 
convention. We are preparing for you and the Volusia County 
Bar Association awaits only the opportunity of serving you. 


For information, inquire of David Sholtz, General Chair- 
man, Daytona Beach, Florida. 
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